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2990 
(C-se called.) 
MR. JULIEN: Before proceeding, I hae a small 
housekeeping matter. 
On Friday last stipulation was entered into 
between counsel referrable to some of the stipulated facts 


in this case and the contentions. Does your Honor have 


that before you? 

THE COURT: Yes, i do. 

MR. JULIEN: With respect to all of it, I guess we 
can get along with the exception of the fact there is one 
paragraph which I consider major and which I can't agree 


to the stipulation because I do not think that it properly 


conveys the facts. 


THE COURT: Whatis that? 

MR. JULIEN: That is Paragraph 18. Then I have 
13 and 14 which need some minor alteration for explanation, 
and it will be perfectly all right. 

In 18 it is stated the wholsale incentive allowance 
was initially established for crash parts effective November 
1, 1968 at the behest of the Federal Trade Commission. 

It is quite true in some previous documentation 


submitted to the court such a suggestion is made. Well, it 


is made by the defendants throughout, and I think it was picked 


up by the plaintiffs, and a suggestion was made to that effect 
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3000 : 
I find, however, and I have come into this case, 
as your Honor, knows, very late, and my real review has been 


during my last few days, I find that first this allegation, 


this statement, does not jibe with the fact. 


THE COURT: In what way? Let's try to cut it short. 
MR. JULIEN: The Federal Trade Commission in 1968 
was after the Ford people because of their failure to 
provide crash parts for repair shops. 


THE COURT: Could I just interrupt you? I assume 


Mr. MacCrate, youare going to go into this stipulation about 


the Federal Trade Commission in a little depth, right? You 


| 
| 
from your contentions of fact that are not stipulated, 
| 


are going to put on evidence? 

MR. MAC CRATE: The only addition, your Honor, 
was to provide the explanation, that is, the difference be- 
tween the stipulated fact and the contention. 


THE COURT: If you are going to go into it -- 


MR. MAC CRATE: AS far as going into all of the 


discussions that took place between the Federal Trade 
Commission and Ford, I beiieve that would be an imposition 
upon the Court. 

THE “OURT: I am just wondering, do we need to 
epend time wondering about whether they stipulate 18? If 


you are going to put on any evidence at all about the purpose 
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of the FIC making this request or recommendation, I assume 
that the fact of the recommendation or request will be 
something you will prove anyway. If they don't want to stipu- 
late to 18, what difference does it make right now? 

MR. MAC CRATE: Mr. Julien said to me I couldn't 
prove it, I couldn't get the federal Trade Commission people 
here to prove it, and this mav very well be a problem in 
bringing Federal Trade Commission staff to the witness 
stand before you. 

The basic fact is really beyond dispute. In the 
proposed findings of fact that were submitted by the 
plaintiff ir July to your Honor, this statement appears: 

"This wholesale pricing plan was instituted by 
defendants at the behest of the Federal Trade Commission." 

That is a statement by plaintiff's counsel. Then, 
after Mr. Julien entered this case -- 

THE COURT: I have their trial brief, in response 
to the urging of tne Commission. 

MR. JULIEN: If those statements are made, they are 


in error, and they are carried on by the 


gentlemen that assisted me with respect to this brief, but I 


have correspondence here which is new which indicates that it 
was not at the behest of the Federal Trade Commission at all, 


but that the Federal Trade Commission was after Ford with 
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respect to their pricing policies so far as it deleteriously 


affected the independent repair shops, and that this plan 
filed by them was not at the behest of the Federal Trade Com- 
mission, never received the imprimatur of acceptance by 
Federal Trade. On the contrary, as recently as 1969 

they said the plan which you promised us will take care of 
this problem does not take care of the problem. 

THE COURT: You are now going into evidence. Your 
representative signed this stipulation on Friday, and on 
this one point, if you present evidence to indicate that 
it is inaccurate, I will consider allowing you to withdraw 
from the stipulation; but I don't want to hear evidence 
now in this kind of informal manner. YOu have referred 
to documents and so forth. On this one point I will allow 
you to produce evidence, and to apply later to withdraw from 
this paragraph of the stipulation; but I will not permit 
you to withdraw from it at the present moment. 

MR. JULIEN: I haveone further statement to make. 

THE COURT: Well, leave paragraph 18, please, 
and I want to go to Paragraph 13. 

It seems to me there is a little ambiguity in 
Paragraph 13, Mr. MacCRate and Mr. Julien -- I guess Para- 


graph 11. Paragraph 11 says FMC stocks Ford, Lincoln, and 


Mercury crash parts for all models for at least the five 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


— 3030 


most rec ent model years, and its maintained stock of 
automotive parts at any time exceeds 240,000 different 
parts. 

The 240,000 is not crash parts, is 2¢? 

MR. MAC CRATE: No, the first paragraph of the 
sentence refers to crash parts. 

THE COURT: Why don't we just then clarify it 
and say its maintained stock of automotive parts, crash 
parts and other types of parts. 

MR. MAC CRATE: Might we say including crash parts? 

THE COURT: All right. 

MR. JULIEN: That will be satisfactory. 

THE COURT < This becomes a little more important 
down below. 


13 says FMC distributes automotive parts through 


three channels of distribution, selling all parts to — 
dealers and selling a limited number of large volume parts, 
such as batteries, spark plugs, and filters to independent 


distributors known as direct account warehouse distributors, 


and national accounts, primarily oil and tire companies as 
well as to franchise dealers. 


The large volume parts sold to direct contact 


warehouse distributors and national accountsare not crash 


parts. 
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MR. JULIEN: Thatis right, they do not include 


crash parts. 


MR. MAC CRATE: They do not. 


THE COURT: I think it might help to make that 


MR. JULIEN: Your HOnor has anticipated the very 
thing I was going to say with respect to that. 
THE COURT: I figured that is what you had in mind 


because I think that should be cleared up. 


Why don't we just add a sentence, the parts sold 
to the direct account w-~ehouse distributors and national 


accounts are not crash parts. 


Is that agreeable, Mr. MacCrate? 

MR. MAC CRATE: Yes, your Honor. 

MR. JULIEN: That would apply to 14 as well, I 
take it? 

THE COURT: Let's look at 14. 

FMC sells automotive parts to approximately 6800 


franchise dealers, to approximately 1,000 direct account 


throughout the United States, and so forth. 


I think that is clear in view of the change we 


warehouse distributors and to approxiamtely 40 rational account 


made to 13. 


I didn't mean to cut you off, Mr. Julien, but I 
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would like to come back to 18 later. 
MR. JULIEN: There is one reason why it would be 


propitious to take it up now, because what your Honor 


has suggested runs counter to the position that we have to 
take in this trial. 


YOu will find that in our latest brief it is said 


Federal Trade Commission or indeed any other 

governmental regulating agency may say with respect 
to a plan or a system, if it violates the law, that acquiescente 
would mean nothing. So I am taking the position -- 

THE COURT: What do you mean your latest brief? 

MR. JULIEN: The one submitted this morning. 

United States vs. Socony Oil Vacuum says it does 
not matter if any regulatory agency has given its implied 
or active acquiescence. Should the plan violate the anti- 
grust laws, that acquiescence is meaningless. | 

I am going to take the position here that no matter | 
what the Federal Trade Commission did ir did not do with | 
respect to this plan would make no ot eeeceuee inyour HOnor's | 
determination. Consequently, I do not wish to he in the | 


position of introducing any information or evidence relative 


plan. 


THE COURT: You have stipulated and you want to be 


| 
to the Federal Trade Commission's position vis-a-vis this | 
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relieved rrom your stipulation and you started to show me 
documents. It doesn't seem to me very orderly to just have 
an informal showing of documents on a point that may be 
relevant on at least as far as background is concerned at 
this stage in the trial. YOu have to put your case on first 
and if you want to make an issue about the Federal Trade 
Commission matter as part of your direct case, you can. If 
you want to wait and make it an issue in a rebuttal case, 
you can; but to get out of that stipulaticen, I am going to 
require some admissible evidence from you and not just 

the kind of informal reference to some documents and you can 
handle it at any point you want; but it seems to me not right 
now in an informal manner. Thatis all I am saying. 

MR. JULIEN: As long as it is understood, I 
take the position fi-st that the Federal Trade Commission 
rulings have no effect upon this case, and secondarily, they 
have indeed made no ruling, then I am perfectly willing to 
proceed that way. 

THE COURT: Fine, I understand your position. 

You used the word "ruling." I don't think that 


Mr. MacCrate ever contended that there was an FTC order 


or rule or anything that formal. His contention has been 


that there was a request, and you have stipulated as of now 


that there was a request. 
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That, of course, raises the issue of Law what 
effect legally such a request would have. Ifyou want to 
challenge the idea there was even a request, and you want 
to be relieved of your stipulation on that, that is the 
narrow thing I was talking about. YOu ought to present 
some evidence. I think we understand each other. Why 
don't you go ahead with your case? 

MR. JULIEN: Very well. 

Mr. Rowland, please. 


MO RR FS Wes ROWLAND , called as a witness 


in behalf of the piaintiff, being first duly sworn, testified 


as follows: 


MR. JULIEN: I had meant to ask your Honor before 
questioning this witness whether it was your desire to have any 
operine statements by counsel. 


THE COURT: I don't think we need it in view of the 


DIRECT EXAMINATION 


BY MR. JULIEN: 


0 Mr. Rowland, are you connected with either Ford 


| 
MR. JULIEN: Very well. 


Motor Company or the Ford Marketing Corporation? 
A. Yes. 
Q Which of the two? 
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A. Foid Marketing Corporation. 


Q In what capacity are you connected with them? 


A. I am the general sales manager of the Ford 
Parts Division. 

MR. JULIEN: Your Honor, how do you wish to 
handle this? There will be times where I assume both sides 
may be reading from depositions which have been taken in this 
case. Do you prefer that we read verbatim or just make 
| reference by page and line? 

THE COURT: It depends on the purpose. 

MR. JULIEN: I am not talking about when we confront 
a witness. 

THE COURT: You mean when you want to introduce a 

@ 
deposition into evidence? 

MR. JULIEN: Right. 

THE COURT: Unless it is very brief, I see no point 
in reading it, but I take it your depositions haven't been 
excensive. Why don't we cross that bridge when we come 
to it, and if it is just a little excerpt, you can read it. 

MR. JULIEN: It is more than that. 

THE COURT: You are now going to introduce a lot 
of depositions? 

MR. JULIEN: After or during my examination of this 


witness. It really doesn't matter excepting I just want 
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to know how you prefer having it done. 


| 
| 
| 
| 


THE COURT: I think it is a lot better to introduce 
it and just let me read it 
: Why don't you go ahead with this witness. He 
is here. 

Q Are you familiar, Mr. Rowland, with the Central 

Agency in Yonkers and their experience with Ford Mctor 

Company ? 

A i am familiar with the file on it. 


Q Are you also familiar with the file on the 


FLM Collision Parts? 
A, Yes. 


Q. Was Central--for the sake of cutting it 


short we will call it Central -- was Central one of your 
| franchise agencies back in 1968? 
MR. MAC CRATE: Objection, your HOnor. The 
| examiner is now changing from Central Agency in Yonkers, 
|| which is the initial expression used, to Central, which is 


| Central Lincoln-Mercury, a franchise dealer in Brooklyn. 


& 


MR. JULIEN: I will revise it. 
THE COURT: The identity is in Paragraph 22 of 
the stipulation. It is Central Lincoln-Mercury of Brooklyn, 
New York,and it is stipulated that in July 1972 the name was 
| changed to Atlas Lincoln-Mercury. 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Rowland- direct 

Did Atlas Lincoln-Mercury remain in Brooklyn? 

THE WITNESS: My understanding is they took over 
the same address as Central Lincoln-Mercury. 

Q Can you tell us approximately how long Central 
Mercury had been one of the Ford Dealers? 

A 6 UNO, Fo ucan’t. 

Q How long have you been with the company? 

A 29 years. 

Q. Was it some time prior to 1965 that Central 
was one of the dealers? 

A. I don't know. 

0 One of the dealers for Ford? 


A I don't know. 


0. Ford dealers are franchise dealers, are they not 


A Yes, we have a franchise with Ford dealers. 

0. And these franchises are underwritten agree- 
ments; is that so? 

A §6Yes. 

Q. Do you have and have you seen or have you seen 
the franchise agreement with respect to Central and the 
Ford company? 

A The specific agreement? 

Q Yes. 


A No. 
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2 0. Do you have a sample agreement which was the kind ; 
ae : used Gusinc the period that Central was one of your franchise 3 
. dealers? 
\ A. There are standard provisions in our agree- 
6 


ment with Ford dealers which are the same between our company 


Those standard provisions, I have 


and all Ford dealers. 


copies of those, yes. 


| 9. May we have one of those copies, please? 


A. When I say I have them, in my office. 


MR. JULIEN: - Perhaps counsel has a copy. 


MR. MAC CRATE: Defendants’ Exhibit A for 


identification is a form of Ford sales and service agreement. 


MR. JULIEN: Which was the kind used during 


15 : 
| Central's period of agency? 
MR. MAC CRATE: That particular agreement, i 


believe Mr. Rowland can probably establish as to the date 


penne ccm et ee om eerencenne et 


of 1t. 


THE COURT: You are saying that is a form of a fran- 


chise agreement, right? 


MR. MAC CRATE: Yes. It bears a notation on the 


first page of 4/27 which would suggest April of 1972. 


MR. JULIEN: Do you happen to have the Central 


agreement? 


MR. MAC CRATE: We do not have it here in court, 


» 


so far as I know. 
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THE COURT: Let's go ahead with what we have. 

MR. MAC CRATE: We had no advance reguest for it. 

MR. JULIEN: I can't use this, if your Honor 

This is prior to the time I was interested in. 

Q Mr. Rowland, can you tell us from Defendants' 
Exhibit A for identification whether this is the same kind 
of franchise agreement used during the period of Central's 
franchise in the years 1965 to 1972? 

A When you say same kind, I don't really know 
how to respond to that. I am suce there are probably word 
changes, but when you say the same kind -- 

0. In substance, is it the same? 

A. I would have to look at them side by side. 

THE COURT: There must be a part you are interested 
in. How many pages to this document? You are not interested 
in the whole document. You must be interested in some parti- 
cular provision. I certainly have to know the provision you 


| are interested in, and I have to know the position if any Mr. 


MacCrate is interested in. We don't have to worry about the 
whole document. 

MR. JULIEN: Let's defer t!at for a moment until 
we get Central's, which we do have under subpoena, I believe. 


THE COURT: All right. 


0. Now, sir, each of your dealer agencies back in 
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'65 down to and including 1973 operated under a code number, 
did 2 t) not? 
They have a code. Incidentally, the are not 

agencies of Ford. They are dealerships. 

re} Very well. These code numbers are assigned 
to dealers by the Ford Company? 

A. That is right. 

Q And the purpose of the code is so that on pick- 
ups of crash parts, this code number is presented at the 
| place of pickup, is it not? 
A. That is the purpose of the code, but to 


identify tne customer we are doing business with for our 


| billing purposes. 


Q. In the case of crash parts, those customers 
| are only Ford dealers; isn't that so? 

A. Thatis correct, Ford dealers and Lincoln- 
Mercury dealers. 

Q. is the code number reflected on a type of card 
which is issued to each of your dealers, something like a 
credit card? 

A I don't know specifically the form we do 
get it to our dealers in. | 

Q. You don't know that? 


A. No. 
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0. Back in 1968, was there a code number 
assigned for pickups to be made by the FLM company? 

A I believe there was a second code number 
given to Central Lincoln-Mercury. 

Q. For pickups to be made by the FLM company? 

A The issuanc. of a secondary code number does 
not necessarily relate to pickup. 

Q I am not asking about necessarily. I am ask- 
ing you in this case, iid not Ford issue that second code 
number at the request of Central for pickups to be made by 
the FLM company, the plaintiff in this case? 

A. My recollection is that there was a request 
for a secondary code number. I do not recall the specifics 
as to whether it related to pickups. 

Q Have you looked? Have you had occasion to 
look in your file as to the Origination of the second code 
number for Central? 

A. Yes, I have. 

0 Did you find correspondence bearing upon that? 

A I recall the correspondence, and I am unable to 
recall the specific of your point. 

Q Do you have that correspondence with you? 

THE WITNESS: Mr. MacCrate, is that present? 


MR. MAC CRATE: I believe both the plaintiff and the 
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cefandants have marked for identification this correspon- 


dence. 
MR. JULIEN: I know what we have marked. Have you 


marked such correspondence? 

MR. MAC CRATE: It is your Exhibit 10 and 1) for 
identification, and it is our Exhibit X-1l1l and xX-1l2 for 
identification, and they are the same documents. 

MR. JULIEN: Your Honor, 12 for identification -- 
ll and 12 for identification I offer in evidence. 

MR. MAC CRATE: Those are X-1l1 and X-l2. 

COURT: Let me see them, please. 
(Pause) 

THE COURT: It probably doesn't make a lot of 
difference, but this is your case and you ought to have 
the exhibits you introduce marked as plaintiff's exhibits. 

You have a plaintiff's exhibit 10 which is the same 
as Defendants’ Exhibit X-1ll. Why don't you intrceduce 
Plaintiff's Exhibit 10? 

MR. JULIEN: I simply wanted their copy because 
| Mine is a photostat furnished by them, which is absolutely 
difficult to read. It is almost indecipherable. If we 
| could substitute the other for this -- 

THE COURT: We can get a legible document, but 


let's have -- is there any objection to plaintiff's Exhibit 


10? 
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MR. MAC CRATE: No, 
THE COURT: It is received, 
(Plaintiff's Exhibit 10 received in evidence.) 
TRE COURT: You wanted a second document? 
MR. JULIEN: Exhibit 11. This one is decipherable, 
MR. MAC CRATE: No objection. 
THE COURT: Received. 


(Plaintiff's Exhibit 11 received in evidence.) 


0. Have you seen Plaintiff's 11 prior to this 
time, and is that the document you referred to before as 


something you had read? 


A Yes, I have seen that. 

Q Was that the letter you were referring to 
before as the one you had seen in your file? 

A. I had this and a transmittal of this to our 


| office. 


0. That I think is Plaintiff's 1]. 

Is that the letter you referred to as the Letter 
of transmittal? 

A, Yes.. 


Q Following the receipt by your company of 10 and 


Li, Plainti£e's 10 and ll, was there the additional code 


| number assigned pursuant to these letters? 


A. It is my understanding there was. 
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THE COURT: That code number, do I understand 
correctly, was a separate code number relating to FLM's purchas 
of crash parts .rom Central? 
THE WITNESS: It would be a second code number 
| assigned to Central Lincoln-Mercury? 


THE COURT: For the purpose of dealing 


with the sales by Central to FLM, right? 


THE WITNESS: Yes. 

0 By the way, sir, I notice in Plaintiff's 

| Exhibit 10, there is reference to a person Joe Collura. Is 
| that a name with which you ace familiar? 

A. I can't recall a Joe Collura. 

Q Anywhere in your file, as reviewing it or 

| preparing for this case, did you come across that name or 

| any explanation of who he might be? 

KR 6 6If £ did, it brought no awareness to me. 

Q From that time on after the issuance of this 
;new code number pursuant to 10 and 11, these two letters, were 
litems picked up at your distribution centers by FLM under 


this code number? 


A Reading the files, it is my understanding we 


Q By the way, your distribution center is where 


for crash parts? 
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A. Teterboro here in the New York area. 

Q That is Teterboro, New Jersey? 

A. Yes, 

Q Was there a practice back in '68 and '69 and 


even prior to that time where Ford would have the right to 


and did audit the books of some of its dealers? 

A, Yes. 

Q When we talk about Ford, for the moment 
please bear in mind we are talking about either of the 
defendants or both of them, 

A, Ford Motor Company and Ford Marketing Corporation. 

Q For the time being. 

Was this right of audit something which was 

| 

afforded the defendants Ford under the franchise agreements | 
Or arrangements with the dealers? 

A. My recollection is there are,in the general 


clauses of our contract, there are spelled out conditions 


under audit. I am getting that from recall. I do think 


it is spelled out in our sales agreement. 

Q. If Ford wanted to audit a dealer, it had the 
right to do so; is that right? 

A That is my understanding. 

Q In the year 1968, did Ford oleae an audit of 


FLM Collision Parts, the plaintift in this case? 
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A In 19687, I don't recail. 
Q pid it order an audit of FLM in 1969? | 


A. Any audit we ordered would have been on Central | 
| 


Lincoln-Mercury. There was an audit of Central Lincoln- | 


Mercury in the fall of 1969. 
i Q Was there an audit of FLM? 


When they audited Central -- 


| A. 
Q Was there an audit of FLM? 


A As part of the Central audit in 1969. 


Central Mercury, apart from FLM, had other whole- 


Sale customers, did it not? 


A. Yes, I assume so. 
Q Did yeu audit, or was an audit ordered with 
respect to any other of the customers of Central? 


A. I don't know. 


Have you looked into that? 


Looked into that. 


A. I have not 


Q. 


No other customer of Central had an additional 


code suri ne as that wiich had been assigned after these 
communications which have been marked Plaintiff's 10 and 11; 
is that right? 
A. To my knowledge. 


Q. The answer is yes? 


Yes. 
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THE COURT: No other what, no other customer of 
Central had such a code? 

THE WITNESS: Central had only one additional code 
number, and that was for the sales that Central made to FLM. 

Q Your company had no provision in its franchise 
agreements entitling it to audit the books of account of cus- 
tomers of its dealers, did it? 

A. I don't have any specific recall on the sales 


agreement as it applied to those auditing rights. 


Q I am talking about the frahcnise agreements. 


A That is what I am speaking of. 


Q There was no provision for any audit of custom- 


ers of your franchise dealers? 


A I don't know. 


Q You don't know that even now? 
A. That is correct. 
Q have you ever seen, with the exception of FLM, 


an audit made of franchise dealers' customers? 


A None that has come to my attention. 


Q Would such audits come across your desk? 


A summary of the audit comes across my desk. 


I am talking about audits made of franchise 


dealers. 
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Q They all come across your desk? 

A A summary. 

Q Other than FLM, you have never seen another 
summary of a dealer, haveyou? 

A. I can't recall any. 

THE COURT: I am not sure what was done in 1969. 

MR. JULINE: I am devoting myself to that a bit 
more, your Honor. 

THE COURT: All right. 


Q In 1969, auditors in the employ of or selected 


by Ford Motor Company went to the premises of FLM and examined| 


their books; is that correct? 
A That is my understanding. 

Q And one of the purposes for the 
examination of FLM books in 1969 was to ascertain whether 
or not certain incentive, wholesale incentives which had been 
allowed were for customers who legitimately qualified as 
wholesale sales; is thatnot so? 

A That is correct. 

THE COURT: I just don't understand it. One of 
the purposes was to determine what? 

MR. 7ULIEN: Was to determine whether incentive 
allowances received on sales were wholesale sales, actually 


were wholesale sales so far as FLM books are concerned. 


THE COURT: I don't know where that gets me. 
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: MR. JULIEN: I will go further on it, your Honor. 
4 Q There are and there were certain incentive 
‘4 allowances -- 
5 THE COURT: Sales by whom? Can you tell me in your 
6 | words what was the purpose of the audit? 
- THE WITNESS: The purpose of the audit was to 
8 | determine whether wholesale incentive claims submitted by 
9 on Lincoln-Mercury were in fact in accordance with our 
190 || POlicy. 
nu tl THE COURT: What was the policy that you were trying 
: 2 | to find out whether it was in accord with? | 
. 13 THE WITNESS: The incentive has to do with whether | 
: 14 is it an eligible part and whether it is an eligible customer 
15 | that the part was sold to. | 
16 THE COURT: What was the Particular issue at | 
17 || the time? 
18 P THE WITNESS: The sales from Central Lincoln-Mercury a 
19 | THE COURT: What caused the audit? What was the nee¢ 
99 ||Of audit? Was it a problem of the right number of dollars? 
91 TEE COURT: In the Cor ptroller's office they have an 
22 a where they have a system that identifies those 
23 ||\Customers that appear to be submitting claims inconsistent 
24 ith our policy, and that is the universe that they then 
25 |jCOncentrated the audit on. In such a review, Central Lincoln- 


| 
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| 
Mercury was flushed out as a candidate for audit. 


THE COURT: What was the problem? Were they afraid 


THE WITNESS: The way they determine the people to 


rkmb26 Rowland - direct 
| 
{ 


audit, they compare the total wholesale incentive claim 
against the parts they have purchased that carry wholesale 
incentives so they have the total universe of the parts 


purchased by a given dealer that they can claim on. 


Then they compare the parts to it, and they 


determine whether the parts claimed are too high. 


THE COURT: Was there an issue at this time whether 
FLM was actually repairing cars or whether FLM was reselling 
to repair shops? 

THE WITNESS: At the point Central Lincoln-Mercury 


came up, there was no knowledge. The auditors had no 


knowledge of FLM. 


MR. JULIEN: I have to move to strike that answer, 
what the auditors had knowledge of. 

THE COURT: You are asking him a question that calls 
for hearsay anyway. 

“In other words, there wasn't any issue at this 
time about FLM's Sanekion of reselling versus some other 
function by FLM, right? 

THE WITNESS: When you say at this time, the point 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SJUARE, NEW YORK NY 1) 7 4586 


3240 


rkmb27 Rowland - direct a7 
that Central Lincoln-Mercury was identified for audit? 


THE COURT: In 1969. 


THE WITNESS: AT that point in 1969, Central was 
selected because of their claim rate. 

THE COURT: Because it was so bad? 

THE WITNESS: Yes. 

THE COURT: What was actually done in connection 
with this audit? 

THE WITNESS: They went to Central Lincoln-Mercury, 


as I understand it from reading the summary, and they saw 


a very large number of the sales involving wholesale in: entive 


going to FLM. 


| 
THE COURT: Then what was done? | 


THE WITNESS: They went to FLM to determine just what 
was FLM and where did those parts go. 

THE COURT: What did they find out? 

THE WITNESS: They determined that FLM had sold them to 


customers that we would consider to be eligible wholesale 


customers, independent repair shops, body shops, etc. 
THE COURT: Then what was done? 
THE WITNESS: As I recall, there was a very -- some 
very minimal charge-back for some sales where there was an 
neligible customer -- 


THE COURT: You mean ineligible customer of FLM? 
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THE WITNESS: That is right. 
THE COURT: Was anything else done? 
THE WITNESS: As I recall, just a modest charge-back 
to Central Lincoln-Mercury. 
THE COURT: Go ahead. 
Q Was this the kind of audit which you calla 


Clean audit? 


A §6Yes. 

Qa By clean, you mean that it showed no irregular- 
ities of any kind? 

A I use the term clean if there is a very smali 


charge-back. It was practically like no charge-back at all. 


| A very modest one. 


Q So the audit disclosed no substantial 
|| irregularities of any kind? 
A That is correct. 


Q Of course your company had known, since the 


| interchange of correspondence which has been marked 10 and 

11 in evidence, your company knew as far back as September 

of '68 that FLM was purchasing part3 and selling them whole- 
sale under this new code number; is that correct? 


MR. MAC CRATE: Objection. 


A. It is not right. 


MR. MAC CRATE: Objection to the form of the 
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question, knowledge of a company. 
THE COURT: Overruled. 


Q They had already received this letter? 


A The letter you have in your hand, this letter. 
Q That is number 10. 


A That letter was in the district Sales office. 


put the second code number on. 


Q Mr. Witness, Exhibit 11 transferred that very 


letter right down to Detroit, did it not? 


A, I never saw it there. 


It was not in Detroit where the decision was made to | 
| 
| 
| 
| 
| 


Q I didn't ask you that. I ask you whether this cop 
| 
ering letter transmits right to Detroit the request of 


Central that this code number be issued to FLM which is 


| 

transacting a volume of business well over a quarter of a | 
million dollars a year. | 

MR. MAC CRATE: Objection. The examiner has quite | 
improperly characterized his question. 

THE COURT: I can read the letter. 
Q The audit made on this occasion of PLM's 
accounts indicated that it wags selling wholesale to eligibie 
customers; is that right? 

A Basically, yes. 

Q eligible, what do you mean? Who fixes the 
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terms of eligibility? 

A In our wholesale incentive policy, we spe/l 
out eligible customers and ineligible customers. 

Q By "we" you refer to Ford? 


A. That is correct. 


A. Independent repair garages, gas station repair 


| 
| 
| 
| 
| 
Q What did you spell out as eligible customers? | 
| 
| 
| 


shops, independent body shops. They would fall in the category, 


| 
of eligible customers. They are retailers. | 


Q Again, your examination of the FIM books on 


that occasion showed that that was the type of customers 
that FLM was selling to? 


THE COURT: We have had that four times. I get 


the point. Let's not repeat. 
Q This summary of the audit made on this ovcasion | 
of the FLM books, that came across your desk, did it not? 
A I am sure it did. They all come over my desk. 
Q Approximately when in 1969 had this audit 
taken place? 
A It was late '69, around about Novembeyxy, as I 


recall. 


Q Have you seen the summary of that audit? 
A. As I indicated, I am quite sure that summary 


went over my desk. 
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Q Have ‘ou seen it recently? 


Kj ©6Yes. 


Q In preparation for this trial? 
A. That is correct. 


THE COURT: Mr. Rowland, what were you in 1969 and 


THE WITNESS: In august 1968 i was made the general 
sales manager for Ford Parts Division, the job I now have. 
Q By the way, was the reason for the audit on this 


occasion because Central was doing such a large volume 


Was that the reason for the audit? 


| 
| 
| 
business? | 
| 
| 


THE COURT: He already answered that. Let's not have 
so much repetition. We will never get finished. 


MR. JULIEN: 96 for identification, if your Honor 


Q is this the summary of the audit to which 
you referred? 
Yes, it is. 
JULIEN: I ovver it in evidence. 
COURT: Any objection? 
MAC CRATE: No objection. 
(Plaintiff's Exhibit 96 received in evidence.) 


Following November of 1969, did FLM continue 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY *CUARE NEW YORK NY CO 7-48860 


3290 


rkmb32 Rowland - direct 32 
to pick up at Teterboro items which it had purchased from 
Central under that additional code number which had 
been assigned to it? 

A. To my knowledge, yes. 


Q How long was this practice continued where 


under the separate code number FLM continued to pick up 


its merchandise purchased through Central? 


A My recollection on that is through December 
| of 1970 and maybe into January of '71. 

a Was there another occasion when Ford called 
for or arranged for an audit of FLM's books? 


A Central Lincoln-Mercury was audited in the fall 


| of 1970. 

Q My question is, was FLM audited? 

A. FLM was part of that audit of Central Lincoln- 
| Mercury in the fall of 1970. 

Q Once again, was that a clean audit? 


A. Yes, it was. 


Q. Did it reveal to you the volume of business which} 


| 
| 


FLM was doing through Central in terms of sales volume? 


| A My recollection on that summar_, report, I looked | 


lito see what was the amount of the charge-back, and I don't 


} 


| 
irecall getting any feeling for volume from it. 


Q I don't mean whether you got the feeling, but 
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this is reported by the auditors? 
THE COURT: Is it a summary? 


THE WITNESS: Yes. I don't get the detail. I 


get a brief, usually a couple of pages. 


Q The audit itself is available to the Ford 
officials and it is keptin their records. is it not? 
A By the Ford officials, you are ferring to who? 
Q The Ford Company. 
A The audit of the nature we had in November of 
1970 would be retained normally in our division. 
MR. JULIEN: 14 for identification, your Honor. 
Q Is this the summary which yor received 
concerning the November 1970 audit? 
A Yes, that is the summary I received. 
MR. JULIEN: I will offer that. 
MR. MAC CRATE: No objection. 
(Plaintiff's Exhibit 14 received in 
evidence.) 
COURT: May I see 14 and 96, please? 
(Pause) 
THE COURT: Can you tell me from Exhibit 14 what 
was the code number for Central, the regular code number for 


Central and the code number for Central with respect to 
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its sales to FLM? Are those indicated on the front page 
of 14? 

THE WITNESS: Yes, they are identified up here, 


Lincoln-Mercury dealer, 2001 Coney Island Avenue, Brooklyn, 


New York, parts code 11283, and Central Lincoln-Mercury 
corporation, 416 Saw Mill Road, Yonkers, New York, dealer 
parts code 13430. 


THE COURT: And the reference to Saw Mill River, 


Yonkers, was really to FLM? 

THE WITNESS: Yes, that is correct. 

THE COURT: On 14 the amount of wholesale incentive 
discounts claimed is listed, is it not, in that first set 
of figures? It indicates in 1969 $30,887 was claimed for the 
Sales to FLM? 


THE WITNESS: Yes, 


THE COURT: In che eight months ending 8 /31/70, 


$55,679 was claimed under the wholesale incentive discount 
with respect to sales to FLM during that period, right? 


THE WITNESS: Correct. 


THE COURT: And you knew the percentage, so if 
anyone wanted to figure out the total sales involved, could 


they do it or couldn't they? 


THE WITNESS: You are referring back now to how I 


ind ed we determined who we were going to audit? 
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THE COURT: No, I am just asking, if someone wanted 
to find out the volume of sales «hat related to this 
$55,000 discount, could they figure it out by 
knowing the percentage of discount, then do a mathematical 
computation? 

THE WITNESS: They could come very close. Typically 
the incentive is 25 percent. With that number, they would be 
able to factor into approximately what the sales were. 

THE COURT: And you are talking about sales from FMC 
to Central and that is what the discount is civen on? 

THE WITNESS: From these numbers, we could go back 
into the sales that Central made to FLM. 

THE COURT: Let's just say, for purposes of argu- 
ment, $56,000. Whatwould you do? 

THE WITNESS: Is the amount of the wholesale incen- 
tive claim? 

THE COURT: Just rounding it off. 

THE WITNESS: And you would want to find out what 
that represented in parts s:les? 

THE COURT: Could you figure out from that the 
amount of parts sales by Central to FLM? 

THE WITNESS: Yes, that would represent 
approximately 25 percent. 

Q 25 percent represents the incentive allowance? 
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A The average wholesale allowance is 25 percent 


taken off dealer net, so if you have the amount of incentive 


paid, and you know that. represents 25 percent off dealer 


net, you then can factor into what the dollar amount of parts 


sales were at dealer net. 

THE COURT: Dealer net means after the discount? 

THE WITNESS: That is the discount we sell to the 
dealer, the billing price to Central Lincoln-Mercury. 

THE COURT: Before or after the discount? 

THE WITNESS: Before the discount. 

Q You sell «9 the dealer at a price which is a 
percentage off list; isn’t that so? 

A We sell to the dealer, we refer to it, at the 


dealer price or dealer net price. 


Q That is a percentage off list price, is it not? 


A Yourterminology is a little strange to me. 
I don't want to confuse this issue, and I want you all to 


understand it. 


For example, it would be helpful if I gave an exampl 


of the dollar part. 


Q Go ahead. 


Q A part that would have a retail price of one 


Q That ts forty off? 
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A That is a forty percent margin. The 60-cent cues 


price, that is the price at which we figure our incentive 


from. The stock pad incentive and the wholesale incentive 


is figured off of the 60 percent. The 25 percent by making 
reference to here, comes off of that level. 

Q By 25 percent, are you including eichin the 
ambit of the 25 percent the obsolescence or the stock order 
and the return of merchandise percentages too? Is that 25 


percent for all? 


A. No, sir. I am using 25 percent as just a roug 


average of just the wholesale incentive on crash parts. 
Q After the 40 percent off of list, then when 
the dealer sells it wholesale,he gets an additional 


percentage off, does he not? 


A When the dealer sells -- 

THE COURT: That is exactly what he said. I don't 
know why we have to repeat so much. Why don't we go on. 
to something new? 

Let's take a short break. 

(Recess. ) 

BY MR. JULIEN: 

Q I am showing you a document heretofore marked 


17 for identification, and ask you whether you recognize that 


to be part of the worksheets of one of the auditors who was 
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engaged in this examination of the books and records back 
in 1970, books and records of FLM and Central? 

A I have read this. 

Q That is what it is? 

A It relates to an audit and I remember when I 
read it, not being able to identify it at the period of 
time. 

Q Dles it relate to one of your audits? 

A. Yes. 

Q So far as you can recall, or by looking at your 
own summary or the summary which you received, does that 
relate to the 1970 audit? 

A. If I could have the 1970 audit. Could I see the 
1969 audit? 


MR. JULIEN: Could we take that as a concession to 


| save time and I will offer it, Mr. MacCrate? 


MR.MAC CRATE: Of course the difficulty is, Mr. 


| 
Rowland is not an auditor. 


MR. JULIEN: I am asking you, to save time. 
MR. MAC CRATE: Yes, we will so state. 
JULIEN: We will offer 17 for identification. 
MAC CRATE: No objection. 
(Plaintiff's Exhibit 17 received in evidence.) 


JULIEN: With respect to 33 for identification, 
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are those the worksheets connected with the 1970 audit? 
| MAC CRATE: They appear to be. 
COURT: Any objection? 
MAC CRATE: No objection. 


(Plaintiffs Exhibit 33 received in evidence.) 


Q With respect to these documents which had come 


across your desk, specifically 14 and 96 in evidence, that 


is, the two summaries -- 


| 
| 
A. Which one is 14 and which is 196? 


Q You were then well aware that this was, FLM 


| was an independent wholesaler? You knew that? 


| 


A In the 1969 audit, yes, and also for '70. 
| Q You knew that wholesale incentive allowances 


ie 
| 
| 


were being paid on those sales made to FLM by Central; you 


knew that? 


if Mr. Rowland was aware or not. The documents are in the 


Ford files which show that the arrangement between Central and 


| 
| 
| 
| 
THE COURT: We had this fifteen times, and I don't 53 
| 
| 
} 


FLM is there, known. If they didn't know it, they had notice 
of it, and what difference does it make? 

MR. JULIEN: I will withdraw that question. 

THE COURT: What did they do about it is really the 
question, and that is pretty well stipulated. 

MR. JULIEN: Did your Honor see, with respect to 
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Plaintiff's 96 the final page dealing with closing conference? 
Did you read that? 

THE COURT: Right. 

Q Did there come a time where your company 
revoked the code card or code number which had been assigned 
to sales to be picked up by FLM? 


A We cancelled Central's second code number. 


Q When was that? 


A. December 19790 or January 197, right in 
that time frame. 

THE COURT: Late '70 or early ‘717 

THE WITNESS: I believe We had a schedule for 
Cancellation and I think the effective date -- for December 


and I think it ran into January ‘71. 


THE COURT: That is the one for Saw Mill? 
THE WITNESS: Right. 
THE COURT: Why wasn't this stipulated? It seems 


to me we have spent the whole morning on the most routine 


facts, when the audits occurred, the granting of second code 


numbers, the cancellation of code numbers, and there is no 


reason for any testimony on this. There is no issue of 


] credibility. You are asking this man questions about things 


| that are matters of record. He hardly has any personal 


| knowledge or memory. I wouldn't expect him to. What is 
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the point of a trial on this? 
MR. JULIEN: He does have some personal knowledge. 
THE COURT: If you were going to rely on these 
facts, why didn't you present them to Mr. MacCrate, get 


them stipulated? That is the whole purpose of a pre-trial 


procedure. There is no use to have a witness testify about 


things that are a matter of record. Wasn't my request con- 
veyed to you to have the facts of this kind stipulated to? 
MR. JULIEN: I didn't think, if vour Honor please, 
that Mr. Rowland, who does have personal knowledge of these 
Matters, ought not to be interrogated. 
THE COURT: Is there anything that has come out 


this morning that is not completely undisputed by everybody? 


Mr. MacCrate isn't denying any of these materials, and he 

would readily stipulate to them if you would ask him to do it, 
MR. JULIEN: I am getting to the point where the 

purpose of the revocation of the code number and the purpose 


of arranging a new kind of customer eligibility has to do 


solely with the elimination of my client, and that is why 


I think these questions -- 


THE COURT: I haven't heard anything about that 


MR. JULIEN: I am coming to that. 
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THE COURT: Let's get to that. 


If you would hold in your hand and assume in the facks 


stipulated to, and you can base your questions on the 
stipulation, and go from there; but don't repeat things that | 
are stipulated, and if you have things that are matters of 
ek went you ask Mr. MacCrate if he won't stipulate, 
which I am sure he would do, about things like giving or 


revoking code numbers, without wasting time trying to get 


a witness to testify about it. 

Q Was FLM the only whol ler not franchised 
by Ford in the New York area during the years1969, 1970, ee 
and 1972? | 


MR. MAC CRATE: I object. 


THE COURT: Sustained. 


MR. JULIEN: Might I know the grounds of that 


objection? 
THE COURT: There are obviously lots of other 


wholesalers. Couldn't you make your question a little more 


precise? 

MR. JULIEN: I am talking about wholesalers dealing 
in crash parts. 

Q Was FLM the only wholesale dealer in crash 
parts other than your franchise dealers during the years ‘68, 


169, ‘70, and (717 
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I don't know. 

Q Do you know of any others? 

A. I recall one audit charge-back. I don't 
recall the dealer or the precise time, but I recall an audit 
charge-back having to do with some parts sold to somebody 
who would be considered a wholesaler. 

Q Just a vague recollection? 

A I recall a chargeback related to what I think 
probably was a wholesaler. 

Q This is a single transaction you are taking 
about? 

A I can't recall. 

Q When did that occur, approximately? 

A I will have to give you a pretty broad range: 


the "68 through '71 period, somewhere through there. 


Q You mean this single transaction occurred during 


thatperiod? 
A I have not said it was a single transaction. 
I have a vague recollection of another wholesaler. 
Q What was his name? 
A I don't know. 
Q With whom did it deal? 
A. The name of the dealership, I don't recall. 


was in the east. 
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Q Was it you who decided that the code card 
which had been assigned for deliveries to FLM was to be 


revoked? 


A. I took the action on the recommendation of 


the auditor. 


Q You made the decision? 
Correct. 


When did you make the decision? 


It was in late 1970. 


Can you fix it with any more certainty 


A It would have been following the audit of 1970. 
| As I recall, I saw that report around Nomveber. 


Q At that time, was FLM an eligible customer, 


|| wholesale customer for crash parts? 


A. Yes. 
Q And continued to he an eligible customer for 
| Crash parts until some time when Ford revamped it: rules and 
| regulations concerning eligible customers; is that right? 
A. We had a policy change July 1, 1971. 
Q So even after your revocation of the separate co 


| card for deliveries to the concern up in yonkers, did FLM 


' continue to make purchases? 


THE COURT: That is stipulated to. 
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Why did you revoke the second code number, Mr. 
Rowland? 
THE WITNESS: It was not in keeping with our policy. 


THE COURT: It had been in effect for some years, I 


guess Since late 1968, correct? 


THE WITNESS: Correct. 


THE COURT: Why wasn't it in accord with your 


polter? Your policy for three years had been to allow them 


this second code number. 
| 


| 
| 


THE WITNESS: It was actually outside of our policy for! 


fhe entire period. The original letter coming into Detroit 


fequesting a second code number for Central did not reveal the 


‘acts to Detroit as they actually were. 


te 


MR. JULIEN: I have to object to that answer and ask 


hat it be stricken. 


1 
ti 


THE COURT: Motion denied. 
Can you explain? 

THE WITNESS: The basic issue on a second code 
humber is that the second code number is issued to a dealership 


ho has a separate operation, but it is wholly owned by the 


ealer. 
Example, we have many Ford dealers who have both a 
|passenger car franchise and a heavy truck franchise. They might 


elect to have their heavy truck facility located apart from 


i 
| 
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their passenger car facility. 
To facilitate their dealing with us, they will ask 


for a separate code number so tr * all parts that we sell 


to them for the heavy truck business would be separate from 
the code numb er we sell them their parts for the passenger 
car operation. 

So the underlying rule is that the second code num- 
ber is for an operation owned by the dealership. 

THE COURT: Does this kind of a code number relate 
solely to the granting of incentive discounts? 


THE WITNESS: No, your Honor, it is totally unrelated. 
THE COURT: It is just a means of identifying an | 
account for billing? 
THE WITNESS: Correct. 
THE COURT: If a dealer does some repairs of its 
own and sells some parts to some repair shops, does both 


kinds of business, that dealer will usyvally have just one 


code number for all its purchases from Ford, right? 


THE WITNESS: Yes. | 


THE COURT: What are the circumstances that you Say,| 
| 


under your policy as correctly interpreted, would allow for a| 
\ 
second code number? 


THE WITNESS: I will try to recall the policy. I am 


not really close to tne words of it, but dealers who do a 
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lot of government work will requestta second code number so 
they could isolate that Government business. 


THE COURT: What do you mean do a lot of government 


THE WITNESS: Sell a large volume of parts to the 
government. 
THE COURT: Wha: are some other instances? 


THE WITNESS: Another instance, if a dealer were to 


have a very large fleet customer where he wanted to segregate 


his sales to that fleet customer, I believe that is in our | 
provision. 

The example I made of a franchised Ford dealer who 
also had trucks where he might want to physically separate his 
passenger and truck store and,in order to keep his billings 
straight with Ford Company, we might issue a second code 
number. 


THE COURT: You are talking about repairing trucks? | 


THE WITNESS: This would be, for example, where he 


would split -- on the example I gave you on tractors, he 


might have a separate facility for total truck operation, sales, 


service, and repair. 
THE COURT: In the truck operation he might do some 
repairing of trucks, and he might sell truck parts to other 


shops who repair trucks? 
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THE WITNESS: Yes, he would do everything. 

THE COURT: And the same for the car side of it? 

THE WITNESS: Right. 

THE COURT: Do I understanding following the 1970 
audit you came to the conclusion that the granting of a 
second code number for Central sales to FLM was contrary 
to your policy? 


THE WITNESS: That is when I took the action. 


THE COURT: Is that right, you came to your con- 


clusion? 


THE WITNESS: To answer you perfectly accurately, that 


is when I took the action, in May of 1970. It was brought to 
my attention it was probably not proper. 
THE COURT: Who brought it to your attention? 
THE WITNESS: The district sales office in New York. 
THE COURT: Who in the district sales office? 
THE WITNESS: I believe it was Jim Rose, through 


the regional manager. 


THE COURT: I would say to you, Mr. Julien, if 


you are going to get into the history of the revocation, go 


into the history, not just a few conclusory questions, the 
conversation with Rose and the whole thing. 
Q This rule or policy that you told his Honor 


about, is that a written policy? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


3460 


Rowland - direct 

A. which policy are you refering to? 

Q About when second code numbers are afforded 
one of your dealers. 

A That is a written policy. 

Q You have that? 

A Mr. MacCrate has it, I am quite sure. 

MR. JULIEN: May I have it? 

MR. MAC CRATE: I don't know that we have it in 
Manual form, but I have seen portions of it 1eproduced in 
some of the documents that you and I both have, Mr. Julien, 
and I will attempt to locate it. 

THE COURT: Let's go ahead without it and we will 
come back to it. 

Q In May of 1970, this conversation you had with 
Mr.Rose, who is Jim Rose? 

A District sales manager in New York. 

Q Did Mr. Rose report to you -- 


THE COURT: Couldn't you possibly ask him what 


happened, let him tell the Story instead of you testifying? 


MR. JULIEN: With the utmost of respect, if your 


Honor pleases, I have a hostile witness on the stand affiliated 


with the defendant, and I am entitled to ask him leading 


questions. 
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THE COURT: Can you tell me what happened? Tell 
me what happened, the whole story about the revocation 
of the second code number. 
THE WITNESS: In May 1970, a rather thick file 
was transmitted from the New York district through the seeied | 
into the office of my assistant with a copy to me. Con- 
tained in it was a listing of several dealerships that had 
Second code numbers, and the essence of the communication 
was, "we have reason to ° ‘eve that all of these code 
numbers are not consistent with our policy.* 
My recollection is there were about seven dealerships 
that had a code number listed in that file. Central 
| Lincoln-Mercury was one of them. 
The investigation that ensued -- I was not delegated | 
| uae. to find out what this was all about. | 
THE COURT: Who did you give that direction to? 
THE WITNESS: I don't recall specifically. I 
| would guess, if I had to guess, I would probably say my 
| assistant, because the original of the file went to him. 
| THE COURT: What is the name of your assistant? 
THE WITNESS: Mr. Stroh. 
THE COURT: What direction didyou give to Stroh? 


THE WITNESS: The direction I would have given, 


|"Let's find out everything that needs cto be determined, and 
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find out whether the second code numbers are proper." 
THE COURT: What happened then? 


THE WITNESS: The next thing in the file that helps 


my memory is the audit report for the November audit which 


indicates that audit was at my direction, with specific 


direction to find out the exact relationship between FLM 

and Central LIncoln-Mercury, and when that audit report came 
back identifying that relationship with the recommendation 
that the second code number be terminated, I took that action 


in December. 


THE COURT: Was this a written recommendation? 


THE WITNESS: Yes, it was. 

THE COURT: Was this recommendation in Exhibit 14? 
MR. MAC CRATE: Mr. Julien requested -- 

THE COURT: Hold that for just a minute. 

On this one point, the Exhibit 14 which is the memo 


to ye ‘wout the 1970 audit indicates at the time that the 


| second code number was issued, whoever issued it in Detroit 


| was under the impression that it covered sales by Central at 


an operation of Central on Saw Mill River Road, Yonkers, New 


} Fork. right? 


THE WITNESS: Yes. 
THE COURT: Do I understand that the reason you re- 


voked the second code number is the fac tthat you found out 
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that the operation on Saw Mill River Road in Yonkers was an 
operation of FLM, n-t an operation'of Central? 

THE WITNESS: We found that Central had no control, 
no relationship over FLM. 

THE COURT: And you are saying that is the reason 
you revoked that second code number? 

THE WITNESS: Yes. 

MR. MAC CRATE: Mr. Julien, you requested the 
policy material with respect to customer parts code numbers. 
It is your Exhibit 85. 


(Continued on page 53.) 
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Q In the 1969 summary audit, Exhibit 96, you were 
aware at that time, were you not, that FLM was a separately, 
privately owned wholesale parts company? 
A In reviewing the file for this case, if I had care- 


fully looked at that audit report -- 


| 
| 
| 
| 
| 
| 
| 
| 


Q I am not asking you that. I am asking you, when you 
saw the summary by your auditors in 1969, it apprised you, did 
it not, that FLM was a separate and privately owned wholesale 
parts company? 


A Information was available to me to that extent. I do 


not have a recall of becoming aware of a policy being circum- 


vented. 


MR. JULIEN: I ask that be stricken as not respons- | 


THE COURT: Motion denied. 
You do read these summaries, do you not? 
A I scan them. 
Q In the 1969 summary, you were told by your auditors 
that PLM had no corporate connection with the dealership; 
correct? 


A It is in that audit report. 


Q In addition to that, when the additional code 
number was first requested,'way back in '68, your company was 


advised at that time that this was a corporation known as 
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FLM Collision Parts, formed by Mr. McKee and Andidero, which 
would be located at this Yonkers address. You were informed 


about that? 


A This letter did not come to my attention. 
THE COURT: Which letter? 
MR. JULIEN: 10. 
A (Continuing) That application I saw first in May of 
1970. 
Q Whosoever occupied either your position or the 
position to make decisions back in the home office in Detroit, 


he had that information right in his files? 


A I don't believe that is correct. I believe that the 


one exhibit you have, if I could see it -- 
Q Which one do you want to have? 
A The one with the right hand on top. 

It is my understanding this is the letter on which 
the decision was made to revoke the second code number to 
Central Lincoln-Mercury. 

THE COURT: That is Exhibit 11? 

MR. JULIEN: Yes. 

Q 1l was an inter-office communication from your 
district sales manager to Guy Stevens. Was he in charge of 
operating methods and systems of the parts depot in Detroit? 


A I would assume so from the title. I don't know Mr. 
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Stevens. 

Q Did anyone ever say to you or did you ever see any 
document that said, in words or substance, that FLM is a 
division of Central? Did you ever see that, anywhere? 

A The exhibit you just looked at, number 11l, that 
particular letter inferred -- 

Q I am not asking you about inferences. 

A My response to you is that that letter is the clos- 
est thing I can identify. 

Q And that relates to 11, which is the intercommunica- | 
tion between people in Ford itself? 

A Correct. 

Q After the audit of 1969, did anyone ever say to you, 
in words or in substance, "This is just an arm, FLM is just 
an arm or a subdivision of Central"? 

A The material received in May of 1970 pointed out. 

Q That it was not? 

A That was the second code number reference I made 
where they decided about it not being qualified. 


Q My question is: did anyone ever say to you, in 


words or in substance, after your audit of '69, "FLM is only 


an arm of the Central company, one of its subsidiaries"? 
Did anyone say that to you? 


Those words, no. 
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Q Before you revoked the card, you told us about a 
conversation with Mr. Rose. Was that conversation, in words 
or substance, about tne fact that somebody else was applying 
for a code card for a wholesaler and complained that such a 
card had been issued to FLM? 
A I know there were requests for other secondary 


numbers. The specifics were not discussed. 


Q And these requests were coming from dealers in 
same New York area; is that right? 

A That is my general understanding. I don't know the 
specifics on this question. 


Q Was it your general understanding that one or more 


of the dealers was complaining that such a card had been given! 


to FLM but that he was unable to get a card for his second 
customer? 
A In reviewing the file of counsel, I heard of this. 
THE COURT: Let me hear the question and answer. 
(Record read.) 
THE COURT: What do you mean by "second customer"? 
MR. JULIEN: Of the additional dealer requesting a 
card other than Central. 
Q You understood it that way? 
A I understood your question to be: was there another 


one or more Ford dealer in the New York area asking for a 
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second code number? And I understand there were such re- 
quests. 

Q And complaining thatwhile they were not getting it, 
FLM had it? 

A The only specifics I can recall with you here are 
what Mr. Mack went over with me, and I just know there were 
some complaints. There was at least a request for a second- 
ary code number by another dealer. 

MR. JULIEN: If your Honor please, during this 
particular portion of this witness' testimony, I am told that 
Mr. Rose has come into the courtroom. Could he be excluded? 

THE COURT: Mr. Rose, wait outside, please. 

I want to understand the significance of your 


question. 


(To the witness:) Was it your understanding at the 
time you revoked Central's second code number that there were 
other dealers in the New York area that wanted second code 
numbers? 

THE WITNESS: At the time that I revoked it, that 
was not on my mind. The thing on my mind was that an auditor 
had documented that FLM -- that Central Lincoln-Mercury had no| 
financial interest in FLM; it was outside of policy. They 


recommended I cancel it, and I did. 


THE COURT: What you are saying is, in reviewing the) 


| 
| 
| 
| 
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Ford documents with Mr. Mack in connection with this trial, | 
you have found indications that other dealers in the New York | 


area were trying to get second code numbers and were complain- 


ing about Central getting a second code number where they sa 


is that right? 


whether I knew about that before reviewing it in the file, 


| 
| 
THE WITNESS: Yes. In trying to have a recall of 
| 
| 
| 


I just cannot bring back any specifics on anything I have 
received in writing. I don't recall any specifics or tele- 
phone conversations where someone said to me, “We have a lot 
of dealer relations problems." 

THE COURT: Let me just ask you: as far as what 
you have learned in going over the thing with Mr. Mack, were 
these requests by other dealers related to situations like 


FLM? 


THE WITNESS: I believe so, yes. In fact, my recall 
from the material I went over with Mr. Mack, I believe there 
was one situation where they thought that the code number 
that the dealer was asking for was specifically for FLM, but 
again, I looked at a lot of material, and I don't have real 
good recall on it. 

THE COURT: Do you recall at the time of the events 


knowing about any other dealer wanting a second code number 


so that he could sell either to FLM or to somebody like FLM? 
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Do you have such a recollection? 
THE WITNESS: At the time that I made the decision? 
THE COURT: Right. 
THE WITNESS: No; I don't. 
Let's see if we can refresh your recollection. 
In August of ‘69, was a request being made by 
Bernard Auto Parts for a second code number? 
A This is part of the material -- 
Q Just yes or no. Was it? 
A Would you repeat the question, please. 


Q In August of '69, was a request being made of you 


| number for a wholesaler? 
MR. MacCRATE: Objection. There is a reference to 
Bernard as a dealer. There is nothing in this record to 
indicate that Bernard is a dealer. 
THE COURT: May I see that? 
MR. JULIEN: Excuse me. You are quite right. Let 
me change the question. 
Q Was Fordham Motors -- That is one of your dealers? 
A I don't know. 
MR. JULIEN: Will that be conceded, that Fordham 
Motors is a dealer? 


MR. MacCRATE: I do not know Fordham Motors. 
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Q Will you look at this and see if it refreshes your 
recollection that Fordham Motors was requesting a separate 
code for Bernard Auto Parts back in August of 1969? 


MR. MacCRATE: May I have an identification of the 


| 
| 


| document? 
MR. JULIEN: Ft’ 28)35. 
1 A This exhibit is a letter from the assistant district 


|| manager to a zone manager, and I saw it when Mr. Mack-was 


| igus the file with me. 


Q Is it a fact that a request was being made by 


THE COURT: Apparently this witness doesn't know 


|| anything about it. You are reading from a document, and, 


| again, this is the kind of thing that you should have asked 
|'Mr. MacCrate to stipulate. 
| 


i MR. JULIEN: I am referring to what his state of 


jmind was, as to which the Court and I have been questioning 


THE COURT: Do you know anything about that? 
THE WITNESS: I saw this when I went over it with 
Mack first. 


Q Do you remember the name of the firm or firms that 


IMr. Rose talked to you about as trying to get code numbers for 
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wholesalers? 
A I specifically indicated that Mr. Rose was not dis- 
cussing this with me. 
Q Isn't it a fact at the time you revoked this code 
| number, the only wholesaler in this entire area of New York 


and its environs doing a wholesale volume business was the 


| plaintiff in this case, FLM? 


A To the best of my knowledge. 
Q And you were aware, were you not, that these allow- 
ances which you give to wholesalers were being passed on by 
| Central to some extent to FLM, its customer? 
A These allowances we give to wholesalers? 
Q Yes. 

Are you referring to Ford dealers? 

Yes. 

Yes. I did understand that -- one of the audit re- 
| ports reflected that: passed it along. 
| THE COURT: You understood basically -- I want to 
get the record clear, and I don't think you finished the 
answer. 

Did you or did not not understand that Central 

passed along to FLM all or most of the whole sale incentive 
| discount that Central received from Ford? 


THE WITNESS: Yes. I remember it in one audit 
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report. I don't remember which one it was. I think it was 


the 1970. 


Q As of that time, even when you ordered the revoca- 


| tion of the additional code, FLM was still an eligible whole- 


| sale customer, was it not? 


A That is correct. 


Q What is a wholesale customer? A customer PUFSnAneng | 


A He was an eligible customer by the language 


|| wholesale incentive policy. 


Q To purchase for resale at wholesale? 


A Those particular words are not the words we use. 


‘| Our words are, he was not ineligible according to the language 


| of our policy. 


Q So that your revocation of the code was not intended 


| 
'to make him an ineligible customer at wholesale? 


A That is correct. 


Q Now, did there come a time when company policy was 


revamped to as to eliminate FLM as an eligible customer for 


A We changed our policy. 
Q When? 
A July 1971. So that the language would assure that 


I} 
lwhen we paid a wholesale incentive to a dealer, that the 
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dealer in fact had performed the wholesale function, and in 
doing so, that did cause FLM to no longer be an eligible 
wholesale customer. 

Q And that meant, of course, that anyone selling to 
"him, selling to it, FLM, after the effective date of this 
| change in policy, would not be able to secure the incentive, 
| wholesale incentive; is that right? 
A Our policy -- 
Q Is that right? 


THE COURT: That is stipulated. I don't know why 


| we are wasting time. Paragraph 20 of the Stipulation and so 

| forth. There are several paragraphs that make it quite clear. 
| MR. JULIEN: Has your Honor, from a reading of the 
|, Stipulation, gotten the four -- 

| THE COURT: I have read the Stipulation. 


Q As a result of the change in policy, would all four 


| 
|O£f the wholesaler benefits --~ stock order discounts, wholesale 


incentive allowance, POP, parts obsolescence and a surplus 


any one of your dealers who sold to FLM after the effective 
| 


| 


jwith it like that. 


i 


date of that change of policy? 


A Break that question up into pieces. I can't deal 


_ reduction program -- would that be lost to anybody, 


Q You are clear that the wholesale incentive allowance 
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could no longer be afforded a dealer who sold FLM by policy? 
A By policy. 
Q The stockholder discount: could that be afforded 
|| to a dealer who sold FLM? 


A Stock order discount: a dealer can do anything he 


| wants with it. He earns it. We have no policy that tells a 


1 dealer what he can or cannot do with his stock order discount. 


Q But you have a policy that tells a dealer what he 
! may do with respect to his wholesaler incentive allowance? 

A Wo; we have a policy that outlines under what con- 
ditions we will pay him a wholesale incentive. What he does 
! with that is his own business. 

Q That requires an eligible purchase from the dealer? 
A It involves the eligible party, eligible customer. 
9 From the date of your change, FLM was no longer an 
| eligible customer? 

A That is right. 

THE COURT: We understand. 

Q Parts obsolescence. 

A The dealer would earn his parts obsolescence credits | 
from us the way he always has. 

Q That would depend upon the goods being in his 


hands upon which the parts become obsolete? 


A Anything the dealer buys from us, he gets a five 
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| 
| 
per cent obsolescence credit on, no matter what he does with 


THE COURT: A dealer seJling to FLM might still earn 
the obsolescence parts protection program credit? 
THE WITNESS: He definitely could. 
THE COURT: Could a dealer selling to FLM earn 
a surplus reduction inventory credit? 
THE WITNESS: Yes. 
Q Relating back to your statement to his Honor about 


the policy relative to the additional code numbers, did you 


come across anything in the file that you saw referable to | 


FLM and Central which you discussed with counsel, which in- 


dicated to Ford that Central was having FLM engage in 


representation made anywhere? 
A I have no recollection of such a thing as that. 
Q Did you ever see anything which indicated that it 
was represented to Ford by either Ventral or FLM or anyone on 
their behalf that FLM was a division of Central dealing with 


fleets? 


A I have no specific recall on that. Your question 


was strictly fleets. I have no recail on that. 


Q Did you see anything in any of the material that you 


saw either prior to or during your discussions with Mr. McKee 
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prior to the trial of this, indicating that it had been repre- | 
| sented to Ford by Central or in behalf of FLM that FLM was a 


division of Central dealing with trucks? 


A Truck? 


Q Yes. 
A No. 


Q Did Mr. Stroh at your request make the investigation | 


|| which you said you had asked him to do? Yes or no. 
A I must qualify that. I don't recall specifically 


| saying to Stroh to do it. I had someone investigate it, and 


| my recall was, if I had to guess at who, I would guess at Mr. 


| Stroh. I have no specific recall. 


Q I understood that to be the name you gave his Honor 
aire a few minutes ago. Who did make the investigation? 

A It would have been done by the department managers 
in market representation and sales planning. 
Q Don't you know who it was in this case? 
A No; 1 don’t. 


Q Didn't you get any feedback from the investigator 


| who did look into it? 

A There was feedback. 

Q Was it in writing? 

A I have no specific recall on any pieces of paper I 


looked at on the subject. 
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Q Have you seen any such report preparatory to coming 


here to court? 


A I guess I would ask to refresh my memory. I am 

unable to bring to mind anything in writing on the subject. 
THE COURT: Areé you talking about the investigation 

| after the May 1970 report from Mr. Rose? 
MR. JULIEN: Yes. I understood he asked Mr. Stroh 
| to go out and make an investigation. 
Q Am I incorrect about that, sir? 

THE COURT: Go ahead. 
Q Whoever did the investigation for you, and whether 
it was oral,or in its report to you, the thrust of the report 
was that FLM was a separately, privately held company, having 
mo corporate connection with the dealership; isn't that 


right? 


A That is ultimately what came out of it, along with 


a space for decisions in that same file. 


Q It revealed succinctly what you had been told in 


the report, what your company had been told in the report 


back in ‘69, Exhibit Number 96; isn't that right? 
A That was the '69 audit? 
Q Yes. 


THE COURT: We have been through this so many times. 
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Q How long did you continue to allow purchases to 
| made through Central by this wholesaler, FLM, after the 
| revocation of the code? 

THE COURT: That is all stipulated. Paragraph 24. 

Have you read the stipulation? 

MR. JULIEN: Yes, your Honor. 

Q Did you maintain a file either in your office or coe 
| district office down in New York for the FLM Company? 

A I can't speak for the New York office. In my own 
office, the only file that comes to my mind was the May 
information sent to us by Jim Rose, which contained that 
secondary code number. 

I really don't know how my secretary dealt with 
| material that came through. 
Q The information from Jim Rose, is that a document 
| we have seen? 


MR. MAC CRATE: It is 1 to 15 inclusive. You have 


} pieces of it as 10, 11, 17, 34. 


MR. JULIEN: May I see it in its entirety? 
MR. MAC CRATE: I think it will expedite things it 
you look at your Exhibit 13 where it is all assembled. 
A To answer your question, Mr. Julien, I don't know 
how my secretary may have set up 4 file on the subject. 


Q Did you ever send for or look at a FLM file in your 
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home office? 
A In preparing with our counsel, quite a lot of 

information on Central and FLM was brought to my attention. 
| The origin of the files on it, however, I am not qualified to 
| Speak on. 
Q Before changing the policy which resulted in FLM no 
Cees being an eligible customer to sell at wholesale, were 
| there any conferences or meetings of any of the officials 
| of Ford so far as you know? 


A On what subject? 


Q On the subject of changing the policy with respect 
| to eligible customers to receive incentive allowances. 
A We had a very, very intensive study on the entire 
| subject of wholesale incentives starting in '69 and going all 
through 1970, many, many meetings on the subject. 
Q Were records kept of each of those meetings, sir? | 
A I can't honestly say. There were a lot of summations 


| made of the programs we studied, gave thought to, but as to 


work, there are a number of documents that show, quite a 
number of considerations we were reviewing that had to do with 

| eligible part, eligible customer. 

Q I am just asking you whether there were writings? 


A I am answering you. There were writings but 1 an. 


| 
| 
| 
| minutes, we don't operate on minutes- In our general day to day 
| 
| 
| 
| 
| 
} 
} 
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| trying to respond to your question of minutes. Nothing I 


| would say that were minutes. 


Q At the time it was proposed to revamp policies so as 
|| to eliminate incentive discounts where a wholesaler purchased 


| from your dealer, was there any record kept of that discussion? 


| 
{ 
| 
| 
| 
| 
| 
| 
} 
| 
} 
| 
| 
} 
i 
| 
| 


A In the same context that I answered your last 
| question. It was one of eligible customer. It was one of a 
| multitude of things we were looking at and the amount of 


| documentation in the record would be the same for that as for 


| the other considerations. 


Q Was one of the reasons that independent wholesalers 
| were to be eliminated as eligible customers the fact they were | 
vin competition with your dealers? 
| A That was not the issue. 
Q Was that something which was under consideration? 
A Rephrase the question, I have lost track what I am 
| seupeeding to. 
Q Was one of the things that was under consideration 
| at that time in determining what the policy shall be with 


| respect to eligible wholesalers, the fact that wholesalers 


were in competition with your franchise dealers? 


A No. 


Q Never discussed at all? 


It was not one of our issues. 
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Was it ever discussed at all? 
Not to my recollection. 


Q Was there any discussion about the fact that whole- 


| 


salers, independent, were operating in territories and areas 

where there were your franchise dealers? Was that discussed? 
A None tn.it I was a party to. | 
Q Had you received complaints from dealers with respect} 

| to the activities of FLM and the sales at wholesale by FLM? 

| A None of those were discussed in these meetings that 

| you are referring to. 

Q Had you received such complaints? 

A I went through that before and I indicated to you 


in going through the file with Mr. MacCrate was when I had my 


memory brought back on that subject. 


Q There had been such complaints, correct? 
A The record shows there were, yes. 


Q And they were before this revision of policy which 


took place in 1971? 
A I don‘t know that. I don't have a recall on the 


dates of when those complaints might have been taking place. 


Q In your review of the file with Mr. MacCrate for the 
purpose of this trial, how many such complaints did you come 


across? 


A I would have to review the file. 
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Would you do that, please? 
MR. JULIEN: Would you show him that file? 
MR. MAC CRATE: Might I suggest over the luncheon 
| recess, I can show various things to Mr. Rowland and he can 
| identify to what he refers. 
THE COURT: Go ahead with another area if you could, 
me, Julien. 
Q This wholesale incentive allowance which you have 
|told his Honor is twenty-five percent on identified items? 
A Crash parts. 
Q I am only talking about crash parts. 

Was that a functional discount? 
A Wholesale incentive is a functional discount. 


Q Do you mean by that that the company itself, Ford, 


| achieves a savings as a result of dealers engaging in wholesale 


|work and that savings results in this functional discount 
afforded them? 
A No, sir. 


Q Well, was there a savings to the company, Ford, as 


a result of the wholesale activities of your franchise dealers? 


A I don't know how to respond to that. We pay a 


wholesale incentive to stimulate dealers to wholesale parts 


|'and to give them an acquisition price so they can compete 


| 
| 
| 


against other people in the market wholesaling the same type 
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of parts. 
Q Of course -- 
THE COURT: Is that what you mean by a functional 


' discount? 


THE WITNESS: That is right. The wholesale incentive 


| is what we pay a dealer to perform the wholesale function. 


Q It is not dependent upon any Savings to Ford, is 


A No, it is not. 


Q When you say "Savings to others" -- 


A Would you rephrase that question. The word "savings" 


| is improper. 
| Q You told his Honor about competition in the market 
| with respect to the same kind of material or goods. All Ford 
crash parts are made just by the defendants in this case, 
| isn't that so? 
MR. JULIEN: That is in the stipulation, forgive me, 

your Honor. It is an old jury habit. 

Q Other than your franchise dealers under your new 
policy, no one can buy wholesale from Ford; isn't that right? 

A Now I understand. I am talking wholesale incentive 
| in its entirety of which crash parts are just a part of and 
| your questions are always in the context of crash parts only. 


Q That is what we are concerned with in this case. 
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Then let me go back over your questions with you. 
No one else can buy at wholesale from Ford these 
Ford crash parts that we are talking about; is that so? 
A We sell crash parts only to Ford and Lincoln-Mercury 


| dealers and only Ford, Lincoln-Mercury dealers can receive 


erash parts. 
THE COURT: I would like to break off now and we 
| will adjourn in about five minutes. 
There are some points that I think need further 
discussion in a briefing and I would like to just begin or 


| have the lawyers begin considering these now because I hope 


| to avoid a long process of post-trial briefing if we can 


avoid it. 

My office is really beginning to get into the case 
| so maybe there are things in the cases dted that I have not 
1 discovered, but I think on the Sullivan and Cromwell brief, 
|| it does not seem to me to come to grips sufficiently with 
] what I think must be one of the central issues in the case 
and that is this: Let's assume that Ford makes no express 
direction regarding the resale price to be charged by its 
| dealers to FLM or anybody else, and assume that Ford does not 
expressly forbid its dealers from dealing or reselling crash 


| parts to FLM. 


Still, don't you have a de facto resale price 
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| arrangement or a de facto hindrance placed urpxn the ability 
and the willingness of a dealer to sell crash parts to FLM 


if Ford as stipulated, gives a substantial discount to its 


| dealers when they resell to certain persons and refuses to 


| give that substantial discount to its dealers when they sell 


| to FLM; is it not unavoidable that the resale price will be 


| substantially different when the dealers sell to other types 


| of customers other than FLM and is it not unavoidable that 


| these dealers will be discouraged or hindered from selling 

| to FLM? 

Again, maybe I have not gotten far enough in the 
—— reading, but it does not seem to me that the talk about 
| injecting FLM into the distribution s,stem and so on really 
| hits at the issue. I approach this as a question of whether 


| the doctrine, particularly the doctrine of the Schwinn case, 


| isn't violated by the setup you had here, even though it is 


| not perhaps laid down in express terms. 


MR. MAC CRATE: I believe we can satisfy you on 


this, your Honor, but I assume you do not want an argument 


| on this point at this time. 


THE COURT: I would appreciate it very much if the 
| lawyers start thinking about this and just as soon as possible, 
| if there is occasion ‘or reason to give me a further memoran- 


| dum, I would like to have that just as quickly as possible, 
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because I want to really work on the law contemporaneously 
| with hearing the evidence. 
MR. MAC CRATE: The element you have left out, so 
far as the factual element is concerned, is the price that 


|| FLM pays and the price a retail customer pays for parts, 


and you have not moved the part to the retailer when you 
| sell to FLM. What you are doing is taking a piece of the 


| wholesale function and the dealer assigns a piece to a whole- 


| eader to FLM and he no longer acts then as a wholesaler, but 

| he does this for a small stipend, an amount that is copeienaty | 

|| negotiated upward over the history of this simply because of 

| the cost to the dealer to handle the paperwork of the sales. 
Now, unless you focus on the price paid by FLM to 


| the dealer, you cannot place this into its context, but I 


| think it is -- 


THE COURT: I do not think we have gotten all those 
| facts yet. I am just starting. The facts I have right now 

|| are just the bare facts about the amount of the discount 

| whether it is sixteen percent figured on one thing or 


|| twenty-five percent figured on another. It is a substantial 


|| discount. 
Now, I start with that and I have the facts about 
| that. It was granted for a certain period of time, then it 


| was withdrawn as far as sales to FLM and it was granted when 
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the dealer sells to other people. 


Now, I do not have the facts yet about what -- I 


| do not have many facts about the dealers' prices to FLM, 


| 
| prices to other people and mark-up and that kind of thing which 


| 


| still remains to come, but I just cannot help stating this 
| as an initial question, that on its face I think this might 


|| very well come within Schwinn. I think there may be factors | 


in your defense that relate to the distribution system and 
/all, but I think it would help me either in a discussion or 
ive further memorandum to address it in a way, at least address 
it if you can to the way I pose it. That is, start with 

| Schwinn, if that is a case you can start with, and see if this | 
| situation does not inevitably create enough of aninfluence on 
| the retail price of the dealer to constitute de facto 

| some kind of a resale price agreement. 


MR. MAC CRATE: I think we can satisfy your Honor 


|| and we can certainly prepare something. 

THE COURT: On this Robinson-Pattman thing, the 

| indirect purchaser doctrine I don't think is so easy to 
dispose of. We do not have all the record in yet, but as I 


| understand -- you have briefed a lot of the cases to finding 


| indirect purchaser, and it does seem to me that at least prior 
| to July of 1971, that a Court could find that FLM in some 


| sense was an indirect purchaser; that at least parts of the 
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Ford organization knew that these one or two dealers were 
selling to FLM and knew the circumstances and intended shiek be | 
so and knew that FLM was going to be competing with the 
| dealers. 
As I understand some of the FTC guidelines, that is 
| enough to bring to bear kind of an indirect purchaser probiem 
| under the Robinson-Pattman Act. I do not know of any cases. 
aaa I am saying, I think it has to be analyzed a little more 
| directly than has yet been done and to take into account this 
| degree of knowledge on the part of at least some parts of the 
| Ford organization. 
You have a chain, and assume for purposes of 
argument that Ford knew that the dealers were reselling to FLM | 
| at a very smail mark-up and that FLM was competing with 
| dealers. Didn't you then have an indirect purchaser problem 
| under the Robinson-Pattman Act at least up until July 1971 or 
|| even afterwards? 
What is the situation after the July 1, 1971 change 


| of policy as corrected by those investigations that were done 


and brought about the complete stoppage of the discount by 


| at least late '72? It may be that that, in effect, constituted 
a refusal to deal which is permissible under the Robinson- 
Pattman Act. 


What I am trying to say, Mr. MacCrate, I just find 
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that the situation is a little more sophisticated and 
complicated then we have yet briefed, so I would like to have 
just as thorough and searching analysis as possible under the 
Robinson-Pattman Act of how you treat the situation both 
before and after the July 1, 1971 change of policy. 

As to the plaintiff, if you should prevail on 
liability, what is there in what you have given to me that 
can possibly tell me how to assess damages? 

Are you suing for damages? 

MR. JULIEN: Yes, your Honor. 


THE COURT: I have not got one single word in any 


| proposed finding of fact or brief dealing with the subject of 


| damages. 
I do not intend to carry this case for a period of 
months, and it seems to me you better get into me whatever 
| calculations, and Mr. MacCrate ought to be able to see that. 
MR. JULIEN: He has seen our financial statements. 
THE COURT: I mean I need to have a brief on the 
law as to what legal basis there is for the different type 
of remedy you seek and how they are to be calcuiasted and so 
| forth. I have not got any of that and I need to have 
proposed findings of fact showing exactly how you would 
| calculate damages, and I think you better get those in in the 


next day or so. 
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We will adjourn now. 

MR. JULIEN: May I ask a question of the Court? 

It was my understanding in trying a case of this 
type that after the conclusion of the hearing some of these 
| things are pulled together, evidentiary, by means of a 
| memorandum. For that reason I have not asked your Honor to 
take particular notice of certain sentences or paragraphs of 


the exhibits I have offered so far and had not intended to do 


} that in the future, thinking I would bring it together in a 
|| memorandum to be submitted to you. 

THE COURT: That is another subject we better cover. | 
| My feeling is, if it is at all possible, I like to decide the 
| case either at the conclusion of the triai or very quickly 
| thereafter. That is not always possible but sometimes it is, 
| and it saves really a duplicative effort on the part of all 
| of us. We get into the case at trial and then we drop it 
| waiting for briefs and so forth. It is a duplication of 
| effort to come back into something weeks or months later that 


| we are into now. 


I would hope, and I think it is possible, I do not 
think the case is that complicated, I would hope that I can 
follow the case as it comes in, look at the relevant parts of 


the exhibits and be briefed on the law as we go along, and I 


| will pose to you any questions and I can aacide the case 
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either at the end of the trial or get to work on a decision 
very quickly. That may not be possible but I hope it is and 

I will ask you to help me out. 

MR. JULIEN: In that event, with respect to each of 
| the exhibits, I will have to point out the parts I consider 
| Significant. 


THE COURT: I do not think there is anything so 


| complicated that has come in so far, but you do that. 


Let's adjourn until 2:30 and we will run until 4 


(Luncheon recess.) 
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MOR wR eS r. 4 UE 2 RN SR STG 0) resumed. 
DIRECT EXAMINATION (Continued) 
BY MR. JULIEN: 

@) Mr. Rowland, the Crash Part Division of Ford, 
was that previously known as Autolite? 

A Your term, Crash Part Division, there is no 
such thing. 

Q The department handling crash parts in Ford, 
was that known as Autolite? 

A It was known as Autolite Ford Parts Division, 
then it was changed to Ford Parts Division. 

a) Just before we recessed, you recall vou told 
me that the entry in the Exhibit 96 which is the 1969 
survey concerning the separate privately owned wholesale 
parts FLM with no connection with the dealershin, did 
not come to your attention? Do you remember saving that? 

A I said that went over my desk and I was un- 
able to recall certain details of it that you were sneakin: 
oe 

THE COURT: Autolite Tord Parts Division 


you say became Ford Parts Division. What hannened to 
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Ford Parts Division, is that still in existence? 
THE WITNESS: Yes, there is a Ford Parts 

Division. We are now the Ford Parts Division and just 
prior to that, we were the Autolite ford Parts Division. 

Q YOu were aware, however, at the time of the 
receipt of Fxhihit 96 that this separate coding number 
had been issued for the pickups hy FILM, you knew that in 
"69; did you not? 

A fam trying to think. In 1969 I don't 
recall an occasion where that would have come to my 
attention until the audit of '69. 


9) Whether by the audit -- 


It was contained in that audit of '69. 


So you knew it at that time? 

The information was available to me at that 
time. I have no specific recall of thinkim of senarate 
code numbers at that time. 

9 Weren't you just asked ahout that same aware- 
ness of the two or more code numbers in the examination 
which was taken of you on September 6, 1974 at paae 71? 
Were you not asked this question and did vou not then 
give this response -- 

MR. JULIEN: Line 10. 

Were you aware of Central Lincoln havina two 
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or more than one code number prior to 1979 other than 
through the audit of FLM? 

A I was aware of it on that '69 audit. That 
is when I became aware of it.” 

Did you not say that just a few davs aao 
under oath? 

A I guess I must have said it. 

MR. JULIEN: Your Honor, in keeping what 
I ascertained in my colloquy with your Honor just before 
closing, may I call the following to your attention in 
Exhibit No. 17 which you have not yet read although it 1s 
in evidence. This is the material of the auditor 
accompanving the 1969 audit. It is a handwritten docu- 
ment. 

THE COURT: ALL right. 

MR. JULIFN: TI particularly wish to call vour 
Honor's attention to the following paraqraph contained 
therein. 

"PEM Collision is almost one hundred ner cent 
wholesale. The owners do not invite a retail business. 
Their basic customers consist of collision shons and 
service stations. Over 75 per cent of their business is 


in sheetmetal body parts. Information was not available 


at FLM Collision on the feelinas of Fora and Lincoln 
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Mercury dealers in the immediate trade area on the estah- 
lishment of a separate location by a dealer in another 
area who is in effect in direct competition with these 
dealers." 

Q One of the things that Ford was interested 
in from vour reading as one of the officers of the 
distribution parts of its business, was the question of 
whether or not these wholesalers were competing with 
established franchise dealers; true? 


A It was brought out there. I spent no time -- 


Q I am not asking you what you spent. I am 


asking you from your wading of these documents and 


your knowledqe of the documents in the possession of 
Ford, whether that was not one of the things they were 
interested in? 
THF COURT: What does your question mean, 
from your reading of these documents wasn't this something 


that Ford was interested in? I could read the docu- 


ment, he could read them. Ase you asking him to draw 
inferences or what? You can refresh the witness' memorv 
or try to refresh his memory but I will not vermit a lot 


of questions about asking him to interpret documents. 


MR. JULIEN: T.will put it differently, 


your Honor. 
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9) Does this refresh vour recollection that in 
'69 one of the things that you were concerned, the defend- 
ants, were interested in, was whether FLM Collision was 
in fact competing with established franchise dealers in 
the areas serviced by FLM? 

A When I read it, I read it as something the 
auditor was concerned about. 

THE COURT: When you read it when? 


THE WITNESS: I would have to assume I read 


“it some time shortly after the audit. I have 


no specific recall on when I read that document other 
than I remember reading it with Mr. MacCrate. I have 
no specific recall -- 

THE COURT: I don't think it has been estab- 
lished that you did or did not read the narticular 
document Mr. Julien is referring to and did vou read 
it at or about the time of the '69 audit. 

THE WITNESS: I can't answer whether I reaa it 
specifically at the time of the '€9 audit. I did read it 
with Mr. MacCrate in rreparing for this trial. 

THE COURT: To me it is just a source of 
confusion to have him testify what he went over with 
Mr. MacCrate. What you did wht Mr. MacCrate a day or 


so ago is not an event happening at the time of the events 
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we are talking about so justdrop that. 

THE WITNESS: I don't have a specific recall 
of this document at the time that it was issued. 

Q Was this document part of the documents which 
were located in your file, that is, the Ford file relative 
to Central and FLM? 

A I don't know. 


Where did the document come from, do you know 


T would assume it came from our auditina 


department. 
@) Did you say prior to our luncheon recess, 
did you not sav that the material which came from 


the auditors came across your desk? 


A I said the summary comes across mv desk. 


That is why I am having difficulty with that. That 


is not a format I am used to seeing. The summary format 
came across my desk. This is a foreiqn kind of document 
to me. 

.@) In November of 1969, were you at that time 
occupying the position that you presently have? 

Dat Yes, I was. 

@) So the reports of auditors would he comina 


to vou, would thev not? 
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A A summary, but not the detail disputing the 


summary. 


THE COURT: We are belaborina this. What 15 
the document number? 
MR. JULIEN: The document is 17, your Honor. 


I don't know whether your Henor has had his 


attention directed in Exhibit 96 or whether you read Lt 


in its entirety to that paragraph headed Yistorical 


Data. 


THE COURT: I did read it. 
MR. JULIEN: Exhibit No. 33, your Honor, 


which again is the auditor's workshee? for the ‘79 


audit appearing on the last page is the following 


in the third paragraph: 


"Fach month Ford sends its statement to Central 
Lincoln Mercury dealer code No. 13-430 at the Yonkers 
address. FLM receives this statement, adds 3 per cent ana 
sends its check to Central LincoJn Mercury code 110283 
in Brooklyn. 

"Central Lincoln Mercury in Brooklyn then 


remits its check to Ford for payment, one check for 


dealer code 13-430 and a separate check for its own 


statement, dealer code 11-283." 


I was reading from Fxhibit 33. 
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MR.MAC CRATE: Mr. Julien, what exhibit 
number is that? 
MR. MAC CRATF: Ti, 

fo) When FLI > makings it purchases throuch 
Central, this involved your company with no additional 
distributional expenses, correct? 

A That is basically correct. 

@) By the way, the volume of sales which were 
being performed under the code number which had heen 
assigned to the FLM pickups, and that I thinkis -- withdrawn. 

Were you familiar in a general wav with the a- 
mount of volume of sales which was heing performed bv FI. 
under that separate code number assianed to it? 

A At the time I was not much concerned with the 


numbers. 


2) Not concerned. Did vou know about them? 


A I knew it was a large volume. 
By large volume, could you give us the nara- 
meters, approximately? 
A In excess of 20,999 a month, was mv genera] 
understanding. 
(@) Does that volume exceed most of the wholesale 
business done bv your franchise dealers in this area? 


A I don't Know. 
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hat is vour best recollection with respect 


A Tt would be pure conjecture. 
markets that way. It would be pure conjecture. 
think you want conjecture. 

@) The fiqure you have given us of 20,090 a 
month volume for a franchise dealer, would that be a larce 
volume? 

Yes, that would he a qood wholesale volure. 

2) Did there come « time when the credit ratina 
specifically applicable to credit card 13 -- code card 13480 
which was the code card for the pickuns by FLM, where the 


company had under consideration increasing the credit limit 


for that specific card? 


MR. MAC CRATE: Objection. IT think 
there is a continued confusion talking about pickups and 
codes. Codes are not for pickups and by including that 
in the question, it does create a confusion. 

THE COURT: I will overrule it. I think 
I get it. Was the company at one time considcerina in- 
creasing the credit limit applicable to code No.13430? 

THE WITNESS: I don't know. 

Have you seen that in any of the documentation 
you have gone over with Mr. Mac Crate? 
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THE COURT: Please, I don't want him test- 


ifying about what documentation he saw when qoing over 


documentation with Mr. Mac Crate. It really isn't rele- 
vant to me. 
MR. JULIEN: Page 3 of Exhibit 18. 
0 I will show you Fxhibit 18 for identification. 
Can you teil us what that is? 
A It appears to be auditor's worksheets. 
Of the October 6, 1970 audit? 


I see a date on the bottom which says 


MR: \ JULIEN: Li efter, \1f your Honor ‘please, 


page 2 of Exhibit 18 in evidence. 


MR. MAC CRATE: Ohjection, your Honor, to the 


offering of a portion of the document in evidence. 
don't believe it has been adequately identified far the 


record. 


COURT: Do you want to offer the whole 


JULIEN: I have no objection to it. 


You object to the whole thing? 
JULIEN: This was given to us as auditors 

worksheets. 
MAC CRATE: I have no ohjection to its 
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introduction. 

THE COURT: It is received. 

(Plaintiff's Exhibit 18 was received in 

evidence.) 

MR. JULIEN: 1 respectfully call your Honor's 
attention to the paragraph marked 3 appearing on the 
third page of this exhibit, which nevertheless is headed 
page 2 of 5. Paragraph 3 says: 

¢ are as follows: 
No. 11283 credit code A, $35,900. No. 13439 credit code 
KR S10, 000. Consideration is presently heing aiven to 
increasing the limit for 13439 to $30,900." 

There is one indecipherable word after a 
bracket "Phone to Tom Miles credit office manager Lavonia” 
-- the indecipherable word TIT think is per. 

“Purchases year to date at Aucust 31,1970 are, 
11383-2555 G62. Averages to $6,208 ner month. 

‘ng. 13430 total of 344, 762 Averaqes 

per mor th. 
2) By the way, were there any audits performed 
on FLM books by Ford heyond 1970? 
A No, I don't believe there were. 
MR, JULIEN: That is all for the present. 


MR, MAC CRATE: Mr. Julien, mav I have the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


390a 


rkbr 12 Rowland-cross 


2 documents I produced to you at the luncheon recess that you 
I note on one of these there is a plaintiff's 
5 
6 ° : 
MR. JULIEN: I just had it put in. 
7 


| 

| 

i 

° | had requested this morning. 
| 

| 

| 

| CROSS EXAMINATION 

} BY MR. MAC CRATE: 

Q Mr. Rowland, you will .écall during your 
interrogation by Mr. Julien, you were asked whether you 
had seen references to what were described as dealer 
complaints and you were requested over the luncheon re- 
cess to review with me the documents that I have previously 


shown to you. 


I hand you these six documents and ask you 


if those are the documents that we reviewed over the 


luncheon recess. 


A Yes, those are the documents. 


Q Are those the documents to which you had 


reference in your testimony this morninag? 


A 


Yes. 


Q Do you know of any other documents that I have 


sticker, Plaintiff's Exhibit for identification. 
| 

{ 
shown to you in the past that related to so-called dealer 
| 

| 


complaints that are not included in that group that Ihave 


a -— 2 = 


shown to you? 
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A No. 


MR. MAC CRATE: I would offer these in evi- 


MR. JULIEN: No objection. 
THE COURT: Received. 
(Defendant's Exhibits AS1 through 6 were re- 
ceived in evidence.) 
Q Mr. Rowlands, I show you a copy of Exhibit 35 
for identification. Does it contain a statement of the 
policy relating to customers parts codes? 


A Yes, and I see the specific reference on page 


MR. MAC CRATE: I offer it in evidence 
and I am happy to have it either as a defendant exhibit 
or as Plaintiff's 85. 


MR. JULIEN: I have no objection to defendant's 


MR. MAC CRATE: Exhibit AT and I suggest 
that page 4 of 10 be marked AT-1. 
(Defendant's Exhibit AT-1 was received in 
evidence.) 
THE COURT: Are you introducing the whole 
document? 


MR, MAC CRATE: Yes. The whole document is 


SCUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE NEWYORK NY CU 7.4580 


3920 


rkbr 14 Rowland-cross 
AT -- I would like the whole document marked AT. 
(Defendant's Exhibit At was received in 
evidence.) 
Q Mr. Rowland, I show you a copy of Plaintiff's 


14 which has been marked in evidence and ask you whether 


the entire recommendation of the auditor as it appears 


in the last paragraph of that exhibit, Plaintiff's Exhibit 
14, was implemented by Ford Marketing Corporation. 
A Yes, it was. 
THE COURT: Your question again? 
MR. MAC CRATE: Whether that entire recom- 
mendation had been implemented? 
THE COURT: Which entire recommendation -~ I am 
sorry, I see it. 
MR. MAC CRATE: There were two aspects to 
the recommendation, your Honor. One aspect relates to the 
dealer code, the other aspect relates to helping the dealer 
to continue to do busindss with the wholesaler. 
Q Mr. Rowland, are you familiar with the 
organization -- 
THE COURT: Are you going to ask him 
how it was implemented? 
Q Would you explain,Mr. Rowland, how it was 


implemented? 
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MR. JULIEN: May we inquire first whether he 


has knowledge of his own, considering his previous. answers? 


THE COURT: This is awfully late. You asked 


him an awful lot. I will take anything he can tell us. 

So the record is clear, the second recom- 
mendation of Mr. Sopper who was of the audit team 
department wrote: "Also, the dealer should be advised 
of alternate methods to properly and adequately supply 
his customer." 

How was that implemented? 

MR. JULIEN: Please allow me an objection 
to that question. 

THE COURT: Overruled. 


A Mr. Jim-Rose advised the dealer of the 


second code number being cancelled, advised Central 
Lincoln Mercury about the second code number being can- 


celled and at the same time advised him on how he could 


conduct his wholesale business in a way it could conform 


to company policy so he would have no difficulty passing 


any audit. It had to do with direct billing to the 


retailer in setting up his books so that they would 


reflect direct billing to the retail customer it was 


wholesaling to. 


THE COURT: Just go over that again, I didn't 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SGUARE NEW YORK. N.Y. CO 7.4580 


3940 


rkbr 16 Row land-cross 
understand it. 

Rose advised Central of something? 

THE WITNESS: Advised Central to make sure chat 
their wholesale sales would be accepted as eligible sales 
by Ford Motor Company. He had recommendations as to 
how they should handle the sales on their sales records 


and their books and it had to do with Central billing 


directly to the retail customers that they were receiving 


the wholesale incentive. 

THE COURT: I don't know what that has to do 
with anything. Technically, Mr. Julien is correct. 
It is strictly hearsay but I wanted to understand what 
you were getting at in your question so I am going to 
strike the whole line of testimony. 

You don't really know of your own knowledge, 
it is strictly hearsay, of the implementation of that 
last sentence of the Octover 6th recommendation. 


THE WIT: SS: I know it from a written re- 


THE COURT: i will strike the reference to the 
implementation and your answer that it was implemented 
until we get some admissible testimony on it that I can 
understand. 


Go ahead. 
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Q Mr. Rowland, are you familiar with the 
organization of the Ford Marketing Corporation? 


A Yes, sir. 


Q And the charts of its organization as they are 


published in company manuals? 

A Yes, sir. 

Q i show you Defendant's F-1 for identification 
and ask you to please identify that for the record. It 
is the organization structure of the Ford Marketing 
Corporation. 

MR. MAC CRATE: I offer it in evidence. 

THE COURT: Any objection? 

MR. JULIEN: AMay I have a preliminary 
question referrable to it. 

THE COURT: Okay. 

MR. JULIEN: Has this chart been prepared 
by you or under your supervision? 

THE WITNESS: No, sir. 

MR. JULIEN: Would your Honor permit me to c«fer 
my position? I don't think it is essential to have come 
in at this particular moment since it is mot truly 
cross examination. Just let me give this some thought, 
please. 


THE COURT: Let me see it. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY ‘QUARE. NEW YORK N.Y. CO 7-46580 


2 “@ 
*S 


396a 
rkbr 18 Rowland-cross 


THE COURT: Even though you didn't prepare it, 


you looked at it? 


THE WITNESS: Yes. 
THE COURT: It is received. 
(Defendant's Exhibit F-1 was received in 
evidence.) 
Q I show you Defendant's Exhibit F-2 for identifi- 
cation and ask you to identify that. 


A That is the organization chart of Ford Divi- 


Q Is that included in the company manual 


descriptive of the Ford Organization Division? 
A Yes. This is Ford Division of Ford Marketing 
Corporation. 

MR. MAC CRATE: I offer F-2 in evidence. 

MR. JULIEN: Object to it as self-serving, 
if your Honor please. I may have no objection at a later 
point but at the present time I do object. 

THE COURT: Overruled. 


(Defenagant's Exhibit F-2 was received in 


evidence.) 
THE COURT: What is it again? 
THE WITNESS: The Ford Division of 


Ford Marketing Corporation. 
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Q I show you Defendant's Exhibit F-3 for ident- 


ification and ask you to identify it. 


A This is the Lincoln Mercury Division of 


Ford Marketing Corporation. 
(@) Does that also come from the organizational 
manual? 
A Yes, it does. 
MR. MAC CRATE: I offer it in evidence. 
MR. JULIEN: Same objection. 
THE COURT: Receivad. 
(Defendant's Exhibit F-3 was received in 
evidence.) 
Q I show you Defendant's Exhibit F-4 for identi- 
fication and ask you to identify it. 
A Ford Parts Division of the Ford Marketing 
Corporation. 
Q And it also comes from the same manual? 
A Yes, sir. 
MR. MAC CRATE: I ask it be marked in 
evidence. 
MR. JULIEN: T had that as F-2. 
THE COURT: This is the Ford Parts Division 
of FMC, is that right? 


MR. MAC CRATE: Yes. 


~ 
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THE COURT: Any objection to this? 


pleases. 
THE COURT: Overruled. 


(Defendant's Exhibit F-4 was received in 


evidence.) 


| MR. JULIEN: Same objection, if your Honor 
| 
| 
| 


Q I show you F-5 for identification and ask 
you to identify it. 
A The dealer development organization structure. 
Q That also comes from the organization manual? 
Yes, 
MR. MAC CRATE: I offer F-5 in evidence. 
MR. JULIEN: I can't see at the present 


moment what possible relevancy dealer development svstem 


of Ford can have to the issues of this case. 

THE COURT: Can I see F-5, please. 

(Pause.) 

THE COURT: I don't see any relevance. 

MR. MAC CRATE: Your Honor, the plaintiff 
has told us that they want to have present as a witness 
on Wednesday Mr. Costa, whose name appears on the center 
at the bottom v der branch managers, New York. This 
is the .:ction of Ford Marketing Corporation in which 


Mr. Costa can be found. 
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THE COURT: So? 
MR. MAC CRATE: There are two dealerships 
that are so-called DNs or dealer development units that are 
involved here. 
You have Thomas and Parkview, Parkview 
formerly -- 
THE COURT: The only thing is, I know from your | 
brief there may be a discussion about the relationship 
of Ford with those companies, ownership and so forth, 
but I don't see that it is going to really mean anything 
to have the organization chart. 
I will sustain the objection. I would sustalir: 
an objection to relevancy as tc most of those others 
hut you didn't make it. I don't see that we need to 
have every last ounce, you know, all the organization 
and personnel, but they are in and I wilt leave them 


in, but I will exclude F-5. 


strike these previous exhibits on the grounds of irrelevancy? 


| 

{ 

| 

MR. JULIEN: Would your Honor entertain a motion to 

| 

4 

| 

| 

} 


THE COURT: They are'a little different than 
Pe-5. 
BY MR. MAC CRATE. 
0 There has been reference, Mr.Rowlands -- 


MR. JULIEN: Could your Honor excuse me for 
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just one moment? 

THE COURT: Yes, of course. 

(Pause.) 

MR. MAC CRATE: During the recess, your 
Honor, the plaintiff's counsel have disclosed that it is 


their objective to complete their case tomorrow, which is 


a very significant change of plans from what we have 


previously be led to believe and under those circumstances, 
I have no further questions of Mr. Rowland at this time. 
THE ‘COURT: All right, fine. 
MR. JULIEN: I have some questions of 
Mr. Rowland. 
THE COURT: I can't recall any testimony. 
He identified some organization charts. 
MR. JULIEN: Some dealer complaints, organ- 
ization charts, instructions to Rose. 
THE COURT: Okay. 
REDIRECT EXAMINATION 
BY MR. JULIEN: 
Q You told me that the last audit had been 
in 1970 of FLM. Was there an audit of Central in 1972 
as a result of whcih you had further discussions within 
your company concerning FLM? 


A There was an audit of at last who was the 
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predecessor dealer -- Central was the predecessor 
but my understanding of that audit was, there was 
auditing activity at FLM. 
THE COURT: Whenwas that, in 1972? 
MR. JULIEN: 1972. 

Q For the record, how did Atlas succeed 
Central? Was that a takeover, a sale or which? 

A I don't know the details, but they bought out 
the assets of Central. I don't know the details, whether 
they bought the corporation or the assets, but it was a 
normal buy and sell agreement. 

@) Again, was Atlans one of the dealer 
development corporations? 

A I don't believe so. I don't know specifically. 

Q Following that audit in 1972, did you learn 
that up to the time of that audit, even without the 
separate code number, that FLM was still buying wholesale 
through the successor corporation -- 

THE COURT: That is stipulated. What is 
the point of this? 

MR. JULIEN: This is preliminary to my next 
question. 


THE COURT: Go to the next question. 


Did you get some complaint from a party by the 
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name of Lamar Hughes? 


A Lamar Hughes called me about a problem at 


Q Did you then issue instructions that Atlas 
would thereafter receive no wholesale incentive allowance 
for sales made to FLM? 

A That was the final result, for Atlas to be 


informed. 


e) Did you do that? 

A You will have to restate the question. 

Q Did you order Alas to ke informe“ ‘that there 
could be no further sales to FLM for which it would 
receive any kind of wholesale incentive? 

THE COURT: WE assume Atlas was so informed 
because it was cutoff. Is there some particular thing 
you want to find out except for the bare fact of the 


cutoff? If you want to then inquire about the reason, 


something like that, but I know there was a cutoff and 
I assume Atlas was notified. All of this is stipulated. 
MR. JULIEN: And that there were no further 
sales from Atlas to the plaintiff. 
THE COURT: That is a different matter. 
You are talking about the incentive discount. 


Q From the time of that cutoff , there wre no 


S 
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further sales by Atlas to the plaintiff in this 
isn't that so? 
A My only action was -- 
Q Not your action. Po you know? 
I don't know. 
You have never inguired into that? 
THE COURT: He says he doesn't know. 
A My action was to inform the dealer nomore 
wholesale incentive. 


Q I am asking you whether you have ever inquired 


after issuing this cutoff information, did you ever inquire 


of Atlas or your distributing manager in charge of Atlas 
whether there were any further sales made to FLM? 


A I have no recall on that. I don't believe 


9) This writing from yourself to Mr. Rose, 
or Mr.Rose's report to yourseif relative to FLM, do vou 
have that in your possession? 

A Which report are you speaking of? 

Q Concerning the cutting off of the code number 
for FLM. 

A tous are back now to 1970? 


Q Yes. 


THE COURT: Wnat does this have to do with 
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Mr. Mac Crate's cross? You are redirecting. Are you just 

thinking up things that you didn't think of on your direct? 
MR.JULIEN: No, I am not. 


THE COURT: I can't recall anything in Mr. 


Mac Crate's cross that gives rise to this kind cf a 


question. 

MR. JULIEN: If I may refresh the Court, it 
made reference to instructions from this gentlemen to 
Rose to cancel the code credit card of FLM and it is to 
that, that thing to which I appended the examination 
I am presently making. 

THE COURT: You have reference to the policy. 
What is the writing you are asking about? 

Q I am asking about the policy between yourself 
and Rose either way on the subject of this cancellation 
of the code number. 

THE COURT: What is the question. 

Q Were there writings between yourself and 
Mr. Rose on the subject of cancelling this additional 
code number for FLM’s material? 

A From May'70 through December '7%. Can you be 
more specific? I don't recall specifically about 
writing Mr. Rose. It was May '70 when he brought the prob- 


lem out on the code numbers. I recall taking action after 
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getting the November ‘70 audit. The way that was communi- 
cated -- 

Q Sir, that is not my question. 

A What is your question? 

Q My question is, was there a writing between 
yourself and Mr. Rose on the question of FLM's code card? 

A I don't recall any. 

Q You learned about it from Rose in May of '70 
and your first order had a cancellation after the audit 
in November of 1970? 

A That Taoridgnt. 


MR.JULIEN: That is all. 


THE COURT: All right. You may step down. 


(Witness excused.) 

MR.JULIEN: Your Honor, I had been abie to elim- 
inate some of the deposition material which I intended to 
bring to your Honor's attention. 

THE COURT: Do you have another witness here 
you can start? 

MR. JULIEN: Yes. 

THE COURT: Let us stare the witness. You 
can use the deposition later. Just mark it and bring 
it to my atte:.tion, I will read it later. Let us start 


a witness. 
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MR. JULIEN: Mr. McKee. 

S T EP HEN McKEE, called as a witness 
on behalf of the plaintiff, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. JULIEN: 

Q Do you hold a position in FLM Collision Parts? 

A Secretary-treasurer, chairman of the board of 
directors. 

Q The stipulation tells us your concern was 
incorporated in April of 1965. Who were the principals 
in that corporation? 

A Myself and John Andidero, president of FLM 
Collision Parts. 

Q Had you gentlemen or either of you, had any 
prior experience in the field of Ford crash parts? 

A Yes. 

Q Would you state briefly to his Honor what the 
nature of that experience and over how long a period it 
had taken? 

A I had been employed in various Ford dealers sinc 
1945 in capacities such as assistant to the parts manager, 
parts manager and similar. My partner had the same 


experience, but not for the same length of time. 
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When you originally set up this corporation in 


‘65, what was its business devoted to? 


A 


Q 


A 


Q 


Strictly the supply of collision parts. 
Any particular kind? 
Ford, Lincoln and Mercury. 


How large a rercentage of your total business 


was devoted to this business of collision parts of Ford, 


Lincoln and Mercury? 


MR. MAC CRATE: Objection. A statement of 


percentage of business in this way is going to give 


us some very loose data with which to work. 


please? 


Q 


THE COURT: Overruled. 


THE WITNESS: Could I have the question again, 


What percentage of your business at its in- 


ception was devoted to the handling of collision parts 


of the Ford, Mercury and Lincoin, 


A 


Q 


A 


Q 


A 


At inception, 100 per cent. 

Was that on a retail or wicieente basis? 
Wholesale basis. 

What were the nature of your customers? 


Body shops. We have supplied Ford dealers and 


a few service stations, but basically body shops and body 


repair shops. 
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Q Would that be independent body shops and body 
repair shops or body shops in the Ford franchise complex? 
A Independent body shops. 
Q In the early years from '65 on to '66 and ‘67, 
from what source did you obtain your merchandise? 
A From Central Lincoln Mercury in Brooklyn. 
Q This was a Ford franchise dealer? 
It was a Ford franchise dealer. 
Would you give his Honor some idea on -- 


MR.JULIEN: We will have the exact figures 


Q Would you give his Honor some idea of the 
volume of sales you were doing the first year of your 
operation, the second year, and what increase,if any, 
was manifested in your sales? 

THE COURT: Don't we have that stipulated 
in paragraph 30? We have a stipulation as to FLM sales 
as to the Ford, Lincoln and Mercury crash parts. 

MR.JULIEN: You are quite right. I will 
withdraw that question. 

fe) Did there come a time when a code card was 
obtained by your concern from Ford? 

A Yes. 


Q Did you or any member of your firm meet 
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with any of the Ford people at that time? 
A At that time, no. 
Q Prior to that time? 
No. 
I mean on the subject of a code card. 

A No. ev 

Q First tell us in a general way and not 
restricting yourself to a code card for the mement, when 
you wer <oing your purchasing through Central, how did 
you d@tain your merchandise physicallv? 

A Each order was called directly to Ford Metor 
Company order desk and specifically picked up by FPLM's 
drivers and/or trucks. 

Q From Teterboro? 

A From Teterboro. 

Q By the way, were you and your associate 
personally known to the postmaster at Teterboro? 

A Yes. 

How had that come.ahbout? 

A I had been parts manager of a deaiership from 
1960 until 1965 so I was personally known to I would say 
100 per cent of the order takers in Ford Motor Company. 

Q And did they know you were in busi- 


ness for yourself? 
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Yes. 
The code card separately numbered was issued 


1968, am I correct? 


Correct. 
Do you happen to recall the month, just for 
reference purposes? 
A I don't recall the month. 


Q Before the receipt of the code card separ- 


ately for your concern, how had you obtained the merchan- 


dise when you arrived at Teterboro, merchandise which you 
had purchased through Central on its first code card? 
MR. MAC CRATE: Would you read that question? 


(Question read.) 


MR. JULIEN: I will revamp it. 


Q Before receiving your own code card from '65 
to '67 inclusive, what were the circumstances 


surrounding the manner in which you secured the merchan- 


dise at Teterboro? 


A Central Lincoln Mercury had authorized Ford 


Motor Company to accept all orders placed by FLM on its 
dealer code 11283. We in turn would pick up such 
orders at Tetsiboro. 


Q Did there have to be that kind of author- 


ization from the franchise dealer to enable you to get 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORM, N.Y. CO 7-6680 


4110 


rkbr 33 Mc Kee-direct 
the merchandise directly at Teterboro? 


A Yes. 


Q And that was done? 

A That was done with the request for a card to 
allow us to pick up which is checked by the security 
guard on entering and leaving Teterboro warehouse. 

(@) Even before the card had been allocated tec 


you, were you checked with respect to the authorizations 


given to Ford to enable you to make these pickups at 
Teterboro? This is before you got the card. Were you 
checked by security at that plant? 


A Before we ga our own card? 


.@) Yes. 


A Yes, we were checked but at that time we were 


picking on the 11283 card with the authorization of 


Central Lincoln Mercury. 

Q Were your trucks marked in some fashion to show 
the name of your concern? 

A No, our trucks are not marked. 

Q After receiving your own card, how were the 
transactions of the pickup of merchandise thereafter 
handled? 

A On exactly the same basis except now it is 


not necessary to segregate the order. Previously orders 
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had to be segregated marked FLM pickup. 

Q By whom had they previously been marked FLM 
pickup? 

A By the accounting department at Ford Motor 
Company. 

Q With the new number, would you give us an idea 


of how physically the code card is employed? Your 


truck goes to the concern and what follows after that? 


A To give a perfect example would 


be to start fromthe placing of anorder. An order is 
called directly to the order desk identified as a dealer 


code, not necessarily as the name of the dealer but as a 


dealer code and at that paiticular period, you were 
asked what particular time of day you want a pickup. We 
no longerhave the same system. 

I would ordinarily pick up the phone in 
the morning, read off a list of part numbers, pick-up 
time 2 p.m. My truck would enter the depot 2 p.m. and 


the order would be ready. 


Q Under your number? 


A Yes. 


Q The order people you spoke to on the phone, 


were you known to them personally and were they known 


to you? 
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A Yes, to both questions. 
Q And did they know you were in business for 


yourself? 


A Yes. 

Q Would you tell his Honor before a time when 
you were cutoff from any wholesale incentive allowance, what 
were the arrangements under which you obtained the goods 
which you sold at wholesale, the Ford crash parts? 

A The actual physical arrangement? 


Q Yes. You have your card? 


Right. 


What were the arrangements? What did you 


get? What kind of discounts did you get on the merchan- 
dise? 
A At that time we werepaying exactly 3 per cent 


over Ford cost which is, at that time, list less 42 per- 


cent, which has been slightly restructured to list less 
40 per cent. 

Q I understand that, but I want you to come 
down to, are you aware of the time when the wholesalers 
incentive plan was inaugurated, started? 

A 1968. 


Q Do you have a month for that? 


Not in my mind at this moment. 
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Now, at that time what was the wholesale incentive 


discount which was being allowed you? 


A 


100 per cent of the incentive allowed by Ford 


Motor Company. 


Q 


for wholesalers? 


A 


Q 


to all of the crash parts, am I correct? 


A 


Q 


And what was the incentive allowed at that time 


Basically 20 per cent of dealer cost. 


I understand that this did not apply uniformly 


Correct. 


Were you able to average out the discount 


which you were receiving for wholesalers incentive over 


all crash parts? 


A 


Q 


A 


The average 


Yes. 

What percentage didyou arrive at? 

16 per cent. 

THE COURT: The average was not 25 per cent. 
was 16 per cent. 

THE WITNESS: Of our total pruchase. 


If Imay clarify a little. 25 per cent is 


based only on eligible items. 


Q 
together on 


A 


By lum;ing the eliyible and non-eligible items 
an overall basis,it amounts to 16 per cent? 


Yes. 
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THE |'COURT: In other words, there are some you 


don't get any discount on? 


THE WITNESS: Correct. 


We may have it but I want to be certain. 


From the time of the creation of that whole- 
sale incentive, was it passed on to youin its entirety by 
Central? 

A Yes. 
Q How much was central receiving ‘above its cost 


from you? 


A 3 per cent. 

Q Now, what was the margin of profit upon which 
your organization was running during the years ‘68 and 
‘69 and '70 after receipt of this wholesale incentive? 


MR. MAC CRATE: Objection, your Honor, as 


the margin of profit on which an entire business is 
run. 
THE COURT: I will allow that. We have to 
more details, obviousiy. 
MR. JULIEN: We will have exact figures. 
A The margin of profit at that time was 33 
per cent. 
THE COURT: Obviously I don't know what that 


is. Is that margin of profit after overhead or anything? 
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It doesn't mean a lot. 


Q Would you explain what you wmean by 33 


per cent margin profit? 


A That was of gross sales. 
THE COURT: Before overhead? 
THE WITNESS: Before overhead. 
At that time -- 
MR. MAC CRATE: Excuse me. ‘65 to ‘68? 
MR. JULIEN: 68, ‘69 and ‘70. 
Q At that time, ‘68, '69 and ‘70. How 
much of your total volume business at that time was 


allocated to the handling of crash parts in the Ford, 


Mercury and Lincoln group? 
A I would say 98 per cent. 
THE COURT: I will adjourn now and we will recon- 
vene at 10 o'clock tomorrow. 
(Adjourned to September 24, 1974, at 


10:00 a.m.) 
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FLM Collision Parts, Inc. 
vs. 7a iy 7a3 
Ford Motor Company and Ford 
Marketing Corporation 


September 24, 1974 
10:90 o'clock a.m. 


(Trial resumed.) 

“£2? PER Me) EES y called as a witness, having 
previously been sworn, testified as follows: 

THE COURT: You may continue. 

DIRECT EXAMINATION CONTINUED 
| BY MR. JULIEN: 

Q Mr. McKee, during the period you were operating 
both under the code number separately assigned to you and even 
after it was revoked, what was the nature of your operation 
insofar as your customers were concerned? What service, if 
any, did you render to them? 

MR. MAC CRATE: Objection. 

THE COURT: What is the ground of the objection? 

MR. MAC CRATE: The objection is no code number was 
assigned to Mr. McKee. 

THE COURT: I think I understand the evidence. We 
will take that question as a kind of shorthand. Objection 
overruled. 

A Repeat the question. 


Q What service were you rendering your customers? 
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: 2 A When they placed the order, I would supply the 

3 parts as placed. If the body shop could not determine what 

; 4 was necessary to repair the car, I personally would go visit 
5 the shop ana write up the order as required so that a 
6 customer could be assured of having the correct parts on 
C4 every job. 
8 Q Do I understand from that you were rendering some 
9 counseling or advice to your customers with respect to 
10 their needs? 
1] A Yes. 
12 Q Tell me, from your experience in this field, is tnat| 
13 || a service which is rendered by the franchise dealers to their | 
14 customers? | 
15 MR. MAC CRATE: Objection. | 
16 THE COURT: Overruled. | 
17 A No, my experience is, it is not. | 
1% Q Would you explain to his Honor the method of 
19 delivery which was employed by your concern to your customers' 
2 || body shops and service stations and so forth? 
21 A All right. An order placed in the morning would be 
2 delivered that afternoon if all the parts were available from 
yA} stock. If not, parts not available from our own inventory, 
2 the order was placed on Ford Motor Company and delivered the 
25 following morning. 


McKee-direct 
Did you provide the delivery? 
Yes, we provided it. 
By your own trucks? 

A By our own trucks. 

Q Would you tell his Honor whether that service of 
delivery from your experience in this field was rendered to 
customers, wholesale customers of franchise dealers? 

MR. MAC CRATE: Same objection. 
THE COURT: Overruled. 


A That service was rendered by a few, but not by 100 


ee of all Ford and Lincoln-Mercury dealers. 


Q Let me put it in this way. In this particular area 
could you tell us, in the New York area and its environs, has 
| that service been uniform with dealers or the majority or a 
few? What was the situation there? 
MR. MAC CRATE: Same objection. 
| THE COURT: I think it is now kind of confusing. I 
| don't really understand how anybody can answer it. 
| When you are talking about "this service", you 
mean the delivery? 
MR. JULIEN: Yes. 
THE COURT: The delivery alone or the timing of the 
delivery? 


MR. JULIEN: I will take it separately. 
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What about the delivery? 
You mean delivery by other Ford dea.ers in our area? 
Yes. 
The service is performed by a © wv but not by 100 


percent. 


THE COURT: There is a lot of difference between a 


few and somethinc less than 100 percent. Something less than 
100 percent can be 99 percent. 
Is it a few like 10 percent or is it 90 percent? 


THE WITNESS: I would say less than 10 percent, 


THE COURT: In other words, to your knowledge, less 


your Honor. 
| 
{ 
i 


than 10 percent of the Ford Lincoln-Mercury dealers in the New 
York area actually deliver crash parts; is that right? 
THE WITNESS: Right. 
THE COURT: What do the body shops have to do, do 
they have to go pick them up at Teterboro? 
THE WITNESS: They pick them up at the dealerships. 
Q With respect to the rapidity of delivery, the speed 
of delivery, what can you tell his Honor about how your 
procedure compared with that employed by those 10 percent 
approximately dealers who made deliveries? 
A My experience was that we had a much faster delivery 


1 
on the fact we could deliver from our own inventory basically 
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soliciting trade from your customers? 

A Yes. 

Q Was counseling and advice concerning what they need, 
was that a valuable service? 

A Yes, it was. 

Q Following the two audits made of your accounts by 
the auditors of Ford, was there any claim or suggestion by 
anyone in the Ford complex that you were somebody who was 
transmitting parts from one dealer to another? 

A No. 

MR. MAC CRATE: Objection. 
THE COURT: Overruled. 
No. 


Did you have any -- 
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on the same day as ordered. 
Q Was this a valid selling point with respect to 
= 


THE COURT: You mean by that, from one Ford Lincoln- 
Mercury dealer to another Ford Lincoln-Mercury dealer? 
MR. JULIEN: Yes, indeed. 
THE WITNESS: That is how I understood the question. 
Q As a matter of fact, did you do that? Were you a4 
conduit in which parts passed from one dealer, Ford Mercury- | 


Lincoln, to another? 


MR. MAC CRATE: Objection. It calls for a conclusio 
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THE COURT: Overruled. 
A In minor instances we did sell items to another 
Ford dealer. 
Q What would be the circumstances? 
A A back order at Teterboro, in which the dealer 
needed the part to complete the job. 
THE COURT: Let me hear the answer again. 
(Answer read.) 
THE COURT: What do you mean “a back order?" 
THE WITNESS: There are many items that Teterboro 
is out of stock. In such cases, in an emergency, we ourselves 


actually do the same thing. We will call other dealers. 


i 
| 
| 
| 
| 
| 

Other dealers call us under the same circumstances. 


| 
| 
| Q That is just an emergency fill-in, is it? 
A An emergency till-in. 
Q Were any dealers regular customers of yours? 
A No. 
3 Was this one of the things that the auditors | 
| attempted to find out about when they were looking at your 
books? 
A That is one of the things covered in the audit. 
Q Did any other dealer, any franchise dealer, have any 
interest in your concern? 


A No. 
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Q Did you have any interest in any other franchise 
dealer's concern? 

A No. 

Q A name has appeared in one of these documents, 
Collura. 

MR. JULIEN: That appears in Exhibit 10. 

Q Who was Joe Collura? 

A He was the gentleman who introduced me to the dealer 
principal of Central Lincoln-Mercury. 

Q Was that in 1965? 

A It would be 1965 or previous. I would expect it 
| waS early ‘65. 

Q Was Joe Collura somebody who was connected with the 
Ford Motor Company? 

A At that time I believe his position would be service 

| representative of the Lincoln-Mercury Division. 

Q For any particular area? 

A I would not be aware of the area. 

Q This Mr. Collura, after you started making your 
purchases through Central Lincoln, did Mr. Collura have any- 
thing to do with the follow-up with respect to your customers 
and Central's customers in allocating the sales? 

MR. MAC CRATE: Objection. I don't understand the 


question. 
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THE COURT: Sustained. I do not understand it. 

Q Did Mr. Collura do anything after introducing you 
two together? Did he do anything further with respect to the 
conduct of your business with Central? 

A Yes. He didassistin segregating Ford invoices, 
what would apply to FLM and what would apply to Central proper 
Q Was that before you received your own separate 

code number? 

A Yes. 

Q How often would this representative of Ford be 
segregating these invoices which would show which were bought 
by you and which were bought by Central? 

A On a monthly basis. 


THE COURT: Who did the segregating? 


THE WITNESS: Mr. Collura with the help of Central 


Lincoln-Mercury employees. 

Q Was that for the purpose of ascertaining who was 
| responsible for which of the invoices? 

A That is correct. 

Q Did Collura do anything else as time passed on with 
respect to your transactions through Central? 

A For that question, I would say, no. 

Q Did any other representative of the Ford Motor 


Company on any occasion come to visit your premises up in 
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Yonkers? 

A Yes. 

Q By the way, were your premises marked or identified 
in any way to indicate the name of your company? 

A Yes. 

Q How? 

A By the name FLM Collision Parts, prominently 
displayed on the window at that time. We are speaking of the 
period '65 through '71 until we moved the premises. 


THE COURT: Where were your premises in 1965 to 


THE WITNESS: 416 Sawmill River Road as compared to 
the present address of 356 Sawmill River Road. 
Q Both locations in Yonkers? 
Yes. 


Who was it that called to see you at your premises 


I had a visit from the representative, Mr. Hunter. 
De you know who he was and what his position was 
with Ford? 
A I believe at that time -- I don't know what his 


actual title would be. It would be parts sales manager, 


district sales manager. Something along those terms. I 


wouldn't know exactly. 
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Q Apart from Mr. Hunter -- 
THE COURT: When did he come? 
THE WITNESS: Mr. Hunter would have visited my place 
in 1968 or ‘69. 
Q What was the purpose of his visit, what transpired? 
A Actually he looked at the overall picture of the 
operation of FLM Collision Parts, checked such things as the 
customers we were selling to, the discounts we were giving; 
that the proper procedures were used as to correct part 
numbers and the suck. He also checked the layout of the 
premises and similar items. 
Q Was there an occasion where a party named Sullivan 
came to your premises? 


A Yes, we had a visit from Mr. Sullivan and aiso had 


\ phone calls from Mr. Sullivan. 


Q What was Mr. Sullivan's position? 

A He is a part representative, I believe, for the 
Brooklyn area. 

Q What was happening both with respect to his visit 
| and his telephone calls to you, what were they about? 

MR. MAC CRATE: I object, your -...nor. 

THE COURT: Overruled. 
A Mr. Sullivan was soliciting orders on behalf of Ford 


Motor Company. 
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During what period did that transpire? 

A To be exact, I would have to say ‘66, ‘67, somewhere 
in that particular area and to tie it down to actual year, 
possibly all the way through to ‘68. 

Q I am not just talking about the visit, I am talking 
about telephone calls too. 

A While he was the representative for the Brooklyn area, 
there was some discrepancy as to whether credit should be 
applied to sales solicited by a salesman out of the district. 
In other words, our location was in Westchester County as 
compared to the location of the representative. In such cases, 
| 


|| most business would be done by telephone. In other words, 


business would be solicited by telephone. 


A Of FLM Collision Parts. 
By Sullivan? 
By Sullivan. 
Did he receive orders from you? 


A Ye3, he did. 


| 
Q You are talking about business solicited of you? 
| 


Q Were such orders delivered or picked up by your 
concern? 

A I think yes to both questions, celivered and also 
picked up. 


Q Would you please clarify, you told us yesterday that 
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the practice was to pick up these orders at Teterboro. Under 
what circumstances would they actually be delivered to you? 

A If we found we had too bulky an item t% actually 
physically fit inside a vehicle or the order would be too 
bulky for the day, we would ask it to be shipped direct to 
the FLM premises in Yonkers. 

Q Who would you ask? 

A With whoever the order was placed. 

Q On occasions when it came through Sullivan, who 
would you ask? 

A I would ask Mr. Sullivan. 

Q Was that done? 


A Yes. 


Q In one of these exhibits, Exhibit 96 which is 4a 


summary of the '69 audit, there is reference to a conference, 
a closing conference held with dealership personnel. 
Do you recall such a conference on or about October 

22 of 1969? 

A Yes. 

Q Listed under dealership personnel appear the names 
of Mr. Gordon, Mr. Kramer and Mr. McKee. Who were Gordon 
and Kramer? 

A Mr. Gordon was the dealer principal. Mr. Kramer 


ld be thie general manager of Central Lincoln-Mercury. 
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THE COURT: Who was Gordon? 
THE WITNESS: Dealer crincipal. 
THE COURT: What was that? | 
THE WITNESS: I assume it to be chairman of the board. 
THE COURT: So Fordon and Kramer are both with 
| Central Lincoln-Mercury? 
THE WITNESS: Yes. 
Q In that listing they have you down as Mr. S. McKee, 
owner, FLM Collision Parts, Inc. under the dealership 
personnel. 
What was that meeting about, to your recollection? 
A As I recall it, we did go over the audit which had 


just taken place and the reasons for any charge backs which 


may have taken place at that time. 


Q This refers to thepresencwof a Mr. DeAngelo, 


assistant district manager of Autolite Ford Parts Division, 
and Mr. Ermilio, assistant district manager of service for 
the Lincoln-Mercury district personnel as well as Mr. Gilpin, 
the auditor. 
Do you recall anyone else who was present at that 

meeting? 

A No. I recall Mr. DeAngelo and Mr. Gilpin, but the 
name Ermilio, escapes me. 


Q In this audit which had been ongoing prior to this 
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closing conference, had your customers, your ledger showing 
your customers been examined? 
A Yes. 
And your books and records showing the passing on 


the incentive, wholesale incentive, had that been 


Yes. 
And that was shown right in your books? 
A It was shown. 
Q In the 1970 audit, likewise, did they audit your 
books of accounts shewing your customers and the passing on 
| to you by Central of the wholesale incentive? 


A Yes. 


Q I want to show you 103 for identification and ask 


you to tell his Honor what that document is. 

MR. MAC CRATE: May I see it before the witness 
| examines it, please. 

MR. JULIEN: Yes. 

MR. MAC CRATE: We have never been shown a copy of 
that before by plaintiff's counsel, so I am seeing it for the 
first time. 

MR. JULIEN: This was an added starter. We had 
marked. 


THE COURT: What do you want to do with it? 
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MR. JULIEN: After it is identified, I intend to 
offer it. 

THE COURT: All right. 

Q Tell us what it is, please. 

A This is a credit slip issued by Ford Motor Company 
on behalf of a shortage claimed by FLM Collision Parts or on 
| goods not delivered to FLM Collision Parts. The credit is 
| issued by Ford Motor Company and in this instance, made out 
| directly to FLM Collision Parts. 

MR. JULIEN: i offer it. 

THE COURT: What is the date? 

MR. JULIEN: January 19 -- no, February 19, 1973. 
MR. MAC CRATE: Objection, unless the original is 

|| produced and permits our examination. There is handwriting on 
this document and the whole dacunent raises serious questions 
| of authentication. 

MR. JULIEN: If your Honor pleases, we have 
accepted -- let me just see it. We have yet to see an original 
document. 

MR. MAC CRATE: Originals have been available for 
inspection. 

THE COURT: By this time, had you stopped buying 
Ford collision parts? 


THE WITNESS: No, your Honor. 
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THE COURT: You are still buying them? 
THE WITNESS: Yes. 
THE COURT: Where do you get them from? 


THE WITNESS: Pleasantville Ford in Pleasantville, 


THE COURT: I will receive this. 

(Plaintiff's Exhibit 103 received in evidence.) 
Q In addition to Mr. Hunter and Mr. Sullivan, did you 
| ever receive any communication from or visits from a party 
named Rose? 

A No. 

Q Did you have any communications with him? 

A I have had telephone communications with Mr. Rose. 


Q Did you have some communication with him with 


| respect to the cancellation of your code card? 
A Yes, I had. 
THE COURT: Who is Mr. Rose? 


Identify Mr. Rose. 


| 
| 
| 
| 
| 


Mr. Rose would be -- I don't really know his correct 


THE COURT: Is he with Ford? 
THE WITNESS: Yes. 
MR. JULIEN: He is presently district sales manager, | 


| 


| Ford Parts Division. I just want to be sure this was his 
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occupation at that time. 
Yes, he was then in the New York district as 
district sales manager, Ford Farts Division. 
Q Would you tell his Honor what the substance of the 


conversation was with Mr. Rose concerning the code card? 


A You mean after the code had been withdrawn? 
Q Is that when the conversation tcok place? 
A Yes. 


Q Go ahead. 


A I asked why it was withdrawn and I was told 
'dealers with more than one card were being restricted 
use of one dealer card. 


MR. MAC CRATE: Excuse me. Was the answer card or 


THE WITNESS: I said card, but I did mean to imply 
|code. I better restate the answer. 

I did mean code when I said card. | 

Q Originally when you first entered into this beeieal 


| did you speak to anybody about getting parts at wholesale 


| directly from Ford? 


| 
A Yes, I did. 


Q With whom was that? 
Maccia. 


Was he someone connected with Ford at that time? 
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2 A At that time he would be a parts representative or 
3 | district parts representative. 

4 | Q Could you give us an idea of approximately when 

5 | that occurred? 

6 | A Early '65. 

7 | Q What was the nature of that conversation? 

8 | A The nature of that conversation was that in his 

9 | estimation, it would never be possible for me to buy direct 


10 | from Ford Motor Company or sell parts other than as a repre- 
| 
| 


| 

| 

| 

| 

ll sentative or as a parts manager of a Ford dealer. | 
Q As your sales increased in accordance with what is | 

shown in the stipulation, would you tell his Honor what was 

4 

and os the sales increased, how did the personnel increase 
| and if you can, include in that the facilities as well. 


A 1965, at this point, and I am including export 


there were two of us. In 1966, 1967, three. In 


|| officers, 
| 1968 -- 
Three what? 


Personnel including export officers. 


1968, '69, four. I am going from memory now. By 
11970, I was up to six. 1971 to seven and presently, eight. 
Q There are just two export officers? 


Yes. 
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Q The others are employees? 


A Yes. 

Q About your premises? 

A The premises originally we started out with approxi- 
| mately 2500 square feet. We took on an additional 500 square 
eine and we rented another approximately 1700 square feet and 


give or take another couple of two-car garages that we used 


i occasion for another 500 square feet. 
Presently we have 6500 square feet. 
Q Did there come sometime when your company was 
, interested in securing even larger quarters or newer quarters? 


A Yes. 


Q What year was that, approximately? 
A Approximately '68, '67, somewhere in that. 
Q Were these premises shown to anyone connected with 


) the Ford organization? 


A Yes. 

Q When and how did that come about? 

A I had a visit from a Ford representative whose name 
| I do not remember, and I showed him premises on Lockwood 

| avenue in Yonkers which I anticipated purchasing but did not 
f Soevsmabetes any deal at that time. 


| 
i MR. MAC CRATE: May I move to strike the testimony, 


SOUTHERN DIST. CT COURT REPORTERS US. COURTHOUSE 
FO. y ME ONE Fem ty i? § 


4374 


rkrm 20 McKee-direct 
i! indication of who the individual is. 


MR. JULIEN: May I ask a preliminary question. 


| Perhaps I can straighten it out. 


Q Had you seen that gentleman before? 
A No. 
COURT: i will strike it. Really it Goes not 

| mean much. 
Q there any occasion where you were contemplating 
i change or an enlargement where the premises were either 
| Shown to Ford or your plans changed because of something 
from Ford? | 

A Yes. 

Q That is the incident I am interested in. Would you 
| tell us about that. 
A I had occasion to actually purchase and place a 
| deposit on a building in Mount Vernon. 
Q When was that, please? 
A Again I would say in the period ‘68 through '70. 
|| I cannot be exact as to the date but I am sure we could have 
| it checked to show I mei: a denrosit on a building. 
After I made this deposit, I saw down with my 
es) my counsel and decided, what have we not done. 
| realized I had not asked permission from Ford Motor Company to 


imove the address of a dealer cide. 
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It has always been my understanding to move the 


| 
| 
| address of a dealer card, you must have Ford Motor Company's 
| 


| permission, so in that respect I called Ford Motor Company. 
| Q Whom did you speak to? 

A I spoke to Mr. DeAngelo. 

Q I don't remember whether we have had a description 


| O£ his position or not, but I think it is shown in one of the 


| exhibits. 


We have it as assistant district manager, Autolite 
|| Ford Products, Exhibit 96. 


A Mr. DeAngelo informed me that Ford Motor Company 


| would not take kindly to such a move and at this moment to do 
| nothing, and we did not consummate the deal on his advice. 
Q Is Exhibit 104 for identification the deposit which 
you had put down on that occasion for the premises in which 
| you were interested? 
A That in it. 


MR. JULIEN: I offer it. 


MR. MAC CRATE: No objection. 
(Plaintiff's Exhibit 104 received in evidence.) 
Q Preliminary to the next series of questions I wish 
| to ask you, I would like to know how physically your stock 
| orders were presented to Ford Motor Company. 


is there a form of some kind which was employed? 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTHOUSE 


439a 


| rkrm ae McKee-direct 

A Yes, there is a weekly stock order pad. 

Q When we talk about stock order, are we talking about 
special brand of merchandise to which there is some 

| additional wholesale benefit? 

A No. It applies to all the Ford items, not any 

| particular brand or classification of item. 


| 
Q What I am trying to ascertain is, these stock orders, 


| is that the ones that received the three percent allowance 


| 

| 

| from Ford? | 
{ 


A The allowance would be a five percent allowance stock! 
| order discount. 


Q Is that what you are now describing? 


Q Please explain. The five percent discount allowance 


is on what kind of goods ordered in what fashion? 


| 
| 
| 
! 
A Yes. | 
{ 


A That is on one order placed per week on the stock 


order pad, not phoned in, written in but placed on the stock 


| 

| 

| | 
order pad and the stock order pad transmitted to Ford Motor 
1 


Company. 


Q Who provided those pads? 


A Ford ‘tlotor Company. 


me espresso 


Did they provide them for you? 
Under the 13430 dealer code, yes. 


While you were operating under that code, were you 
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| receiving this five percent stock order allowance? 


A Yes. 
Q When did that terminate? 
A With the removal of the separate code number. 


MR. JULIEN: We have the figures on what that 


| amounted to by year, your Honor, which we will supply later. 


Q On the obsolescence allowance. What is the percent- 
age and how does that work? 


A Obsolescence allowance is approximately five 


| all parts purchased from Ford Motor Company or its divisions. 


Q Did that require the return of some merchandise tc 


A That requires the physical return of the merchandise 


Q Decided by the customer as to whether it is obsolete 


A Basically, yes, but there are certain items with 


remains esos sieins teres itiaesslsanapasisinansenastenisiesan tire" cee 


the last time such an item can be returned. It notes that 


the part will be obsolete as of that pericd. 
Q Who is it that provides that asterisk or explanaticn? 
A Ford Motor Conpany. | 
Q Is this on forms provided by them, too? 


A Yes. 
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Q During the period you operated under your separate 
| code number, did you have such forms provided for you? 
A Yes. 
Q Were you receiving this five percent obsolescence? 
A Yes. 
Q Following the termination of your code number, did 
} you continue to receive the obsolescence? 
A No. 
Q When you were doing business -- 
MR. JULIEN: Your Honor, I don't mean to repeat, but | 
| t am not sure whether this one point has been made yet. 
Q When you were doing business with Central from the 
| creation of the incentives which, I think, was in what year? 
A "68. 


Q What was the override that you were paying to 


| Central for your merchandise? What were the terms of sale 


| between you and Central? 
A Three percent over dealer cost. 
THE COURT: What is meant by "dealer cost?" 
THE WITNESS: Dealer cost at that particular 
THE COURT: What particular time? 
THE WITNESS: ‘'65 through '68, would be Ford's 
suggested list price less 42 percent. 


Q That would be suggested retail? 
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A Suggested retail list price. 

Q Besides the 42 percent, when you were receiving the 
wholesale allowance and the obsolescence allowance and the 


| stock order allowance, that was in addition, was it? 


A We were receiving the wholesale ellowance -- in 


| what period are we? 


THE COURT: I thought you asked him or he said 1965 


through '68. I gather you are talking about the time before 


| the wholesale allowance. 


MR. JULIEN: ‘The wholesale allowance wasn't in 
| effect at that time. 
THE COURT: That is what I said. It was before. 
MR. JULIEN: That is right. 
THE COURT: Why don't you describe before the 
| effectiveness of the wholesale allowance, you were paying thre 
percent over dealer cost, right? 
THE WITNESS: Before the wholesale incentive, we 
! were paying two percent over dealer cost. 
Q When did that change? 
A That changed, as far as my recollection, in 1968 
when the wholesale incentive became available. 
TNE COURT: Two percent over dealer cost, right? 
THE WITNESS: Yes. 


THE COURT: Dealer cost was Ford's suggested retail 
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42 percent? 
THE WITNESS: Right. 
THE COURT: Did Ford have in effect at that time, 


is, before the wholesale allowance, these other discounts | 


as the stock order discount, the obsolescence allowance? 
THE WITNESS: Yes. 
THE COURT: Did that serve to reduce the dealer cost | 
or how was that figured? 


THE WITNESS: The stock order discount reduces the 


1 dealer cost. The obsolescence plan physically reduces the 


| dealer inventory. 
THE COURT: So it does not really reduce dealec 


| cost. It means you get some money back for parts you have 


taken back? 
THE WITNESS: It would be an extra profit on the 
i fact that if he no longer has to retain money tied up in 
| inventory. 
MR. JULIEN: A benefit. 
THE COURT: The obsolescence allowance does not 
|| reduce the cost of parts sold because the parts are not solu? 


THE WITNESS: It does not reduce the cost of the 


It is just an added business benefit? 


Yes. 
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THE COURT: How about that extra added inventory 
reduction credit? 
THE WITNESS: I do not use it because of the cost 
which prohibits the use of it. 
Q So that is not a factor with you? 
A No, definitely not a factor. 


Q In ‘68 when the wholesale incentive was created, 


did you tell us that the percentage you were giving to Central | 


increased from two to three percent? 
A Correct. 
Q Over dealer cost? 
A Cver danke: cost. 
Q when the incentive allowance and the stock order 
allowance were yours? 
A Yes. 
Q Above that? 
A Yes. 
Q And you also had the benefit of the surplus inven- 
tory plan too? 
A The obsolescence program, not surplus inventory. 
THE COURT: Let me get this. In 1968 this wholesale 
allowance was put into cffect? 
THE WITNESS: Correct. 


THE COURT: So you were paying -- and you started 
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paying three percent over dealer cost? 
THE WITNESS: Yes. 


THE COURT: And the three percent was figured on 


| dealer cost? 


THE WITNESS: On dealer cost. 
THE COURT: How was dealer cost figured after the 
| wholesale allowance was put into effect? 
THE WITNESS: Dealer cost at that time would be 
} Ford's suggested retail pr. Less 40 percent. 
THE COURT: Less 40 percent? 
THE WITNESS: Yes. 
THE COURT: How does the wholesale allowance gct 
| cranked in? 
THE WITNESS: That is on eligible items, 25 percent 
| off dealer cost off eligible items. All items are not 
i eligible for wholesale incentive. 
THE COURT: Does that serve to reduce the dealcr 
} cost on which your three percent is figured? 
THE WITNESS: No. We paid on the actual dealer cost 
not on dealer cost less the wholesale incentive. 
THE COURT: Let's use some illustration. Suppose 
Ford's suggested retail price is ten dollars for a particular | 
1 part. You would start with the ten dollars and take four 


| dollars off? 
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Right. 
COURT: ‘That would be the dealer cost? 
, WITNESS: Yes. 


> COURT: And you would add three percent of that? | 


WITNESS: And that would be our actual purchasinc 


COURT: in addition to that 40 percent off -- 


MR. JULIEN: I think I know the point your Honor is 


trying to get. 


THE COURT: I do not see how he cranked in 
wholesale allowance. 
Q In addition to the 43 percent that you pay 
THE COURT: What do you mean 43 percent? 
MR. JULIEN: 57 percent. 
-- of the retail price which you were paying at 
-- start this way: 
You may 40 percent of suggested retail price pius 
another three percent? 
A Correct. 


Q That is your initial cost? 


Yes. 
Q Then you receive in addition to that, do you not, 
the wholesale incentive ?’ 


A Correct. 
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Q And the wholesale incentive on crash parts averages 
out to 16 percent on all parts? 
A Actual average taken over three years use worked out 
to be 16 percent off our total purchases. 

THE) COURT: Let me get) that!) J) still dovnet sec: =- 
let's go back to our ten dollar item. I want to know how nucn 
| you actually paid the dealer. 

You take 40 percent off. That is before there is 
| any calculation for a wholesale allowance, right? 

THE WITNESS: Right. 

THE COURT: So that brings it down to six dollars. 
\ Then they figure three vercent of six dollars which is 18 
cents, I guess. That gives you calculated net of $6.18. 

Do you pay $6.18 or do you pay something less to 

| take into account the wholesale oe allowance? 


THE WITNESS: At that point the 6.18 would be 


| invoiced to us.The actual wholesale incentives would be 


collected at a later date. 

THE COURT: How is that collected? 

THE WITNESS: | That) 1s collected on a form sSuppited 
|| by Ford Motor Company. 

THE COURT: Tocll me how the wholesale allowance 13 


applied or whatever is Jone, forms and so forth, the whole 


| story. 
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THE WITNESS: in the first place you ascertain ii tne 
customer is eligible for wholesale incentive. 
THE COURT: You are who? 
THE WITNESS: Let's say as a representative of 


| Central in the early years when we were using 11283 code cr 


previously is a 13430 code, so on each invoice we would 


|, enumerate the amount of eligible incentive available on tne 


' item. 
COURT: Invoice from whom to whom? 


WITNESS: From us to the customer, to our end 


THE COURT: So if you sold it to a body shop -- 


THE WITNESS: The incentive would be shown on the 


| bottom of my invoice. That invoice number is then transferred | 


|, to a Ford Motor Company form. 


THE COURT: FLM sells -- let's take a ten dollar 


' part. You bought it for $6.18, or you have been invoiced 
| $6.18 by Central, right? 
THE WITNESS: Right. 
THE COURT: You turn around and what would you <vl:! 
Hie for? 
WITNESS: Ten dollars less 25 percent. 
COURT: So you sell it for $7.50, right? 


WITNESS: Correct. 
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THE COURT: Aid you invoice it, you give an invoice 
to your customer. What does that invoice say? 

THE WITNESS: That shows the end figure as to 
! customer's cost which would be $7.50 at that point and on the 
| bottom of it we would calculate the incentive available cn thay 
sale which, in this particular instance, would be 25 percent 
off of six dollars. 
THE COURT: Do you have a notation? 
THE WITNESS: Yes. 
THE COURT: What does it say? 
THE WITNESS: Mostly we just mark W. Sometimes we 
} just mark E for eligible, but sometimes we mark W, wholesale 
| incentive, but in most cases we mark E. 
THE COURT: What do you say’E 25 percent? 
THE WITNESS: £ and the dollar amount. 
THE COURT: Here two dollars and a half? 


THE WITNESS: $1.50, 25 percent of the actual dealer } 


| cost which was six dollars. 


THE COURT: I thought it was 25 percent of ten 


THE WITNESS: 25 percent of the ten dollars was my 
| selling price to my customer. 
THE COURT: So you take off 25 percent of six 


i| 
| dollars? 


SOUTHERN DISTH CT COURT REPORTERS US COURTHOUSE 


a 


| rkrm 33 McKee-direct 152 


| 
450a | 
| 
| 
THE WITNESS: Right, which would be the wholesale 


| 

| incentive. | 

THE COURT: And that would be a dollar and a half? 

THE WITNESS: Right. | 

THE COURT: So you would be selling it at ten wana 

minus a one and a half for eight dollars and a salf, right? 
THE WITNESS: Ten dollars minus 25 percent. 


THE COURT: Ten dollars minus 25 percent of six 


| dollars? 


| 
| 
| 


THE WITNESS: Minus 25 percent of the suggested 


1 
| retail figure. My cost to my customer would be the suggesced 
| 


|| retail price less 25 percent. 


THE COURT: You bought the part, you have been 


feu, ; , 

| invoiced $6.18 by Central. You are going to sell to the 

|| customer, your customer and you invoice him ten dollars less 
, 25 percent? 


THE WITNESS: Correct. 


THE COURT: What is that for? 
THE WITNESS: ‘That is the normal trade discount tJ 
| wholesale customers. 


| THE COURT: What do you mean “wholesale customers?" 
tf 
| 


He 18 a body shop, isn’t he? 
Ti" WITNESS: That would be considered a wholesale 


' Customer. 
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THE COURT: You call him a wholesale customer? 
THE WITNESS: Right. 
THE COURT: He is going to do the repairing for 
some auto owner, right? 
THE WITNESS: Right. 


THE COURT: Why is he a wholesaler? 


THE WITNESS: At that point he would be a wholesaler 


| account of mine. 

THE COURT: Who is the wholesaler, you or him? 

THE WITNESS: I am wholesaling the part to my 
| customer. You could actually call him a retail user. 

THE COURT: You are the wholesaler? 

THE WITNESS: If you wich, you could call him a 
lh peeais user. 

THE COURT: But that is the last thing in the chaia 
lof distribution, isn't it? He repairs somebody's car? 

THE WITNESS: Right. 

THE COURT: So you would give him the normal trade 
| discount of 25 percent, then at the bottom you mark E MEd. 
| eligdhie? 

THE WITNESS: | Yes. 
THE COURT: Then what do you (io? 
THE WITNESS: ‘the eligible wholesale incentive 


| Particular sale demonst:ated would be $1.50 which is then 
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} transferred to a form. 

THE COURT: You put that on the invoice and subtract 
| that from the $7.50? 

THE WITNESS: No, I do not subtract that. It 

| retained in our operation. 

THE COURT: You do not pass that on to him? 

THE WITNESS: It is not passed on. 

THE COURT: What do you do? You have these 


| invoices with markings of E. What do you de with them? 


THE WITNESS: The dollar amount marked on the whole- | 


| sale incentive claims are transferred to a Ford Motor 

| Company -- 

THE COURT: What is transferred to the Ford Motor 
| company form? 

THE WITNESS: The eligible amount, which in this 
en is) 31.50. 

THE COURT: Do you write anything else on the Ford 
1 Soe: Company form? 

THE WITNESS: Our selling invoice number which 
identifies the particular sale. 

THE COURT: What do you do, identify the customer? 
THE WITNESS: Just the invoice number. 

THC COURT: And the amount of the sale -- 


THE WITNESS: Just the amount of the incentive, noc 
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the amount of the sale. 


THE COURT: And you calculate the amount of the 


| incentive, right? 


TUE WITNESS: Yes. 
THE COURT: How do you calculate the amount of tne 
| incentive? 
THE WITNESS: It is printed in the price list of the 
Ford Motor Company. 
THE COURT: And this can vary from what? 
THE WITNESS: It is normally 25 percent. There may 
be differences in pennies, but it is very minute. 
THE COURT: And the reason you get an average of 
| 16 percent is that there are some items that are just nct 
|| eligible at all? 
| THE WITNESS: Correct. 
MR. MAC CRATE: Your Honor, I think there may be al 
ee uae) in the record, unless we fix this as to time. 
BE COURT: Did anything I have been asking you 
| change during the time you were taking the wholesale inceutive 
| allowance? Was this your procedure? 
| THE WITNESS: Yes, it was. 
THE COURT: Do you say there was a change in scm> 
|| €ormality? 


MR. MAC CRATE: There has been a change in reporting | 
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|} and I am not clear at the moment, your Honor, as to the dace 
of that change and I wanted to be sure we didn't have an 
| ambiguity later. 
THE COURT: We can work that out. 
Here it would be 25 percent of six dollars. How 
| much would you make then on that part? You would make the 
} difference between -- 
THE WITNESS: ‘fhe difference between $7.50 minus 
|| $6.18 plus $1.50. 
THE COURT: Go through that again. 
THE WITNESS: It would be my selling price which 
! was $7.50 less my actual cost of $6.18 plus $1.50 wholesale 
| incentive, would be my actual profit. 
THE COURT: I get $2.82. 
MR. JULIEN: That, is correct. 
THE COURT: I do not know whether it is meaningful, 


! but actually this wholesale incentive is something that you 


, would assume that Central would get too, right? They would, 


they would get it from Ford? 

THE, (WETNESS: Yes, 

THE COURT: f do not know whether it is meaningful 
to talk about mark-up, but if we were trying to figure your 
f gross profit on your selling price, what would you considcr 


your selling price, your purchase price is? Your purchase 
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| price would be really the 6.18 minus $1.50, right? 


THE WITNESS: Correct. 


THE COURT: And that would be $4.68, $6.18 


So you were making $2.82 on a $6.18 cost? 

THE WITNESS: Right. 

THE COURT: Let's take a little break. 

(Recess) 

MR. MAC CRATE: Your Honor, I would like to make a 
note for the record of what has transpired this morning. 


At 11:10 a.m., I was handed a subpoena with an 


| enumeration of three items for production of enormous scope 


| and breadth. 


At 11:35 acm., I. was handed an addendum to that 


| subpoena adding an additional burdensome request for documents | 


| and most recently, at 12:20, I have now received for the 
first time plaintiff's proposed assessment of damages. 
I simply wanted to record these facts at this time 


to indicate the extremely difficult conditions under which we 


| are trying to defend this case. 


MR. JULIEN: if think in fairness, if your Honor 


1 


‘pleases, the record should also indicate that yesterday a 


| subpoena of great Sreadth was served upon us calling for 


| 


} 


documents of the plaintitf. 
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THE COURT: Loes anybody have any applications? 
You have not signed this, this specification of 
| damages, Mr. Julien. Why don't you do that. 


Okay. We have a 60 percent profit on that part we 


| were talking about, 2.82 on 4.68? 
THE WITNESS: No,your Honor. On that part I believe 
it would work out to be approximately 37 percent. 


THE COURT: You received from your customer seven 


| dollars and a half, right? 


THE WITNESS: Yes. 
THE COURT: Let's figure out what you paid. You 


paid $6.18 less $1.50 cr $4.68, right? 


THE WITNESS: Right. 
THE COURT: I do not know any way to figure your 
} gross profit except to start with the cost which is $4.68, 


subtract that from $7.50 which leaves a profit in dollar termns| 


| of $2.82 and see what percentage $2.82 is of $4.68. 

Can you figure out any other way to do it? 

THE WITNESS: Yes. Gross profit would be derived at 
by selling price less cost price divided by selling price. 


THE COURT: Go through the calculation. Selling 


THE WITSESS: Less our actual cost which was $6.16. 


THE COURT: No. You did not pay -- you paid Centres | 
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' $6.18 less $1.50? 

THE WITNESS: Okay. 

THE COURT: That is $4.68? 

THE WITNESS: 4.68 divided by $7.50 to arrive 
gross profit. 

THE COURT: $4.68 subtracted from $7.59 would 
| you your dollar profit? 


THE WITNESS: It would be 4.68 subtracted from $7.5 


THE COURT: To give you $2.82? 


THE WITNESS: Divided by $7.50 to arrive at gross 


THE COURT: You are taking profit as a percentage 


| of selling price? 


THE WITNESS: Correct. 


THE COURT: Obviously that is right. 


Go ahead. 

| BY MR.JULIEN: 

Q In the example we have employed, we have taken th: 
| entire 25 percent whereas with other items, there will be io 
| wholesale incentive so the overall wholesale incentive would 
| be 16 percent. 


THE COURT: What is the evidence on that? He had 


| just given us a bare summary. 
| 


! 


MR. JULIEN: ‘she witness has testified, if yous flict, 
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that averaging out three years of experience under 
| this plan has resulted in a wholesale incentive for all crash 
parts at 16 percent rather than the 25 percent. 

THE COURT: That is his statement and I do not kacw 
| whether there would be any cross examination or contradiction 
on that. 

MR. JULIEN: This is disputed by audits which we 
| will present you with. 
THE COURT: Go ahead. 
Q In addition tc your cost in the example given to yoil | 
'by the Court, is there not an additional item of profit 
! existing of the stock order allowance? 
A Yes, there is. 
Q Has there been based upon your business experience 
| in your business, has there been an averaging out of which 
' items fall under the stock order allowance and which are just 
1 without the stock order allowance? 
A The stock order allowance would be based on orders 
| placed on a weekly stock order which, in our case, would be 
| approximately 50 percent of the use of a code number. 
10) 50 percent of what? 
A 50 percent of our total purchases. 


Q Since you gave us the stock order discount at inv: 


percent, would two-and-a-half percent of all of your purehascs | 
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reflect the benefits you were receiving under the stock 
order plan? 

A It would. 

MR. JULIEN: To prevent any confusion with respect 
to that, I state to the Court that in this case the auditor 
in the presentation of the figures which your Honor now has a 
f copy of, carries it at two percent rather than at two-and-a- 
| half percent. 

THE COURT: Shouldn't I re y on your specification? 

MR. JULIEN: I think you are entitled to. I am jusc 
saying we are taking the lesser rather than the greater 
i number. 

Q Prior to your wholesale incentive being cut off, 
did you know the firm of Atlas? 

A Yes. 

Q They had succeeded to Central with whom you had 
been doing business? 

A They succeeded Central in July of 1972. 

Q At that time, were you continuing with the arranyc- 
ment that you had had with Central, as that continued with 
Atlas for any period cf time? 

Yes. 


Tell his Honc. for how lona? 


We continued with Atlas until November of 1972. Fror 


SOUTHERN DIST! CT COURT REPORTERS. U.S. COURTHOUSE 


| 


| 


| 


| 


460a 


| rkrm 43 McKee-direct 
|| July to November of 1972. 


Q Prior to the end of your wholesale incentive 


ee 
| allowance in November of 1972, a week or two prior to that time 


|| had you been approached by any other franchise dealer of tine 
| Ford chain? 
A X¥es. 


Q Please tell us who that was. 


A Thomas Motors, Inc., Yonkers, New York. 
Q From your experience in this field, is Thomas Motuis 
| a dealer development franchise company? 
A Yes. 
Q By dealer development, you mean what? 
A I mean that Ford holds the controlling voting 
| in the corporation. 
Q Ford Motor? 
A Ford Marketing Corporation. 
Q Holds controlling shares in Thomas? 
A Yes. 
Q Who from Thomas approached you just before you. 
| wholesale incentive allowance was cut off? 
A Their parts and service coordinator. 
Do you know hi}: name? 


I only Knew him as Phil. I never did know his second 
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Did he come to your place? 
He called me. 
Q What transpired? 
A I went over to Thomas Motors and we discussed tne 


| sco egts 
| possibility of them selling us parts. 


Q Had he asked you to come over for that purpose? 
A He asked me over for that purpose. This would be 
| October Of 72. 
Q Was there anything said about the arrangement under 
which you were at that time making your purchases from Atlas? 


A Yes. In other words, at that time -- 


Q Did you tell him what they were? 
A At that time we discussed the arrangements and the 

| possibility of them doing business under the same ari angements. 
Q Had he solicited you for this? 


A He solicited us. 


MR. MAC CRATE: I object. 


THE COURT: Sustained. 


Had this been initiated by the Thomas people? 


MR. MAC CRATE: Objection, your Honor, “Had this 


| 
| 
| 


| 
| 
| 
| 
| 


}been initiated." Was there a telephone call received is one 


f thing ° 


| 
\ THE COURT: I think he has already testified. that the | 
| 


telephone call came from Phil and he went over to see Phil. 


4620 
itkrm 45 McKee-direct 
Q In a telephone call, had you been 


{ 
' he wanted to see you about? 


A Yes. He asked me if it would be possible for us to 


| discuss -- 


MR. MAC CRATE: I move to strike. We are goiny to 
| get into a very difficult area here with a lot of testimony 
|| about third parties and what they are saying to Mr. McKec. 
THE COURT: What is the objection? 

MR. MAC CRATE: The objection is a hearsay objection. 
THE COURT: Sustained. 

MR. JULIEN: I say to your Honor, in view of the 

| stipulation concerning the cutoff and our contention that it 
lis enforced through the dealers under our conspiracy allegatioz 


| what the dealers do and say is perfectly admissible. Tradi- 


|) tionally in these anti-trust cases where a conspiracy is 


| alleged, we say through Ford's pressure the dealers carry cut 
| what Ford mandates and what they say and what they do is 

| admissible. 

| MR. MAC CRATE: That does not make every casual 

| conversation that a third party has with this witness 

f admissible acsinst Force. What we are going to have to do is 

to go out and tind witnesses all over the country to respond 

to whet Mr. McKee says someone told him. 


MR. JULIEN: ‘You don't have to go all over the 
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country. This is one cr your dealer development corporations 
| which you control and they are right here and they are nct 
all over the country and we say that as a result of Ford's 
instructions and orders, the franchise dealers are carryin 
| out its bidding which necessarily -- 
MR. MAC CRATE: Besides the fact that Thomas has 
| burned down, is in bankruptcy and is no longer. 


THE COURT: If this were a criminal case and the 


| Government alleged that someone was a co-conspirator, hearsay 


| testimony about statements of the co-conspirator would be 


| received subject to some degree of connection. 


You are saying that Thomas was a co-conspirator? 
MR. JULIEN: Is that every franchise dealer in this 
| area was a co-conspirator to the extent that onc2 Ford had 


| emasculated our participation in this plan, each of its 


|| franchise dealers was mandated and required to go along. 


THE COURT: What evidence do you have that Thomas 
|was somehow specifically directed or told or communicated with 
|| about Thomas’ dealings 1,ath FLM? 

Are you going to be able to elicit any evidence 
which will really connect up Thomas as an actual conspirator 
/with FMC or Ford in this case? 

MR. JULIEN: Yes. I will be able to show your tiva=r 


that after this convers«:.tion, the wholesale incentive was 
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off, then we go to Atlas. 
THE COURT: That is not an answer to my questica. 


MR. JULIEN: And Thomas carries out the same 


' no direct evidence is required. 
THE COURT: It is stipulated that Ford at a 


certain point changed its policy and refused to allow the 


| wholesale allowance to any and all dealers who sold to FIM. 

MR. JULIEN: Precisely, and I take off from there. 

THE COURT: May I just finish? 

MR. JULIEN: Yes, indeed. 

THE COURT: 1 do not think that makes anybody a co- 
conspirator. It may or may not involve Ford in a liability 
under Section 1, but I do not know that just because Ford 
changes its discount conditions that all of a sudden all the 
dealers become co-conspirators so we can have hearsay testi~ 
mony admitted by all the dealers binding on Ford and it just 
seems to me that is carrying it too far. 

If you have some evidence which really shows souc 
actual collusion or comaunication or combination between 
Thomas people and Ford, a mutual cooperative decision to cut 
out IMC or something like that, then maybe you could admit 


Thomas' statements as binding on Ford, but right now, I do fut 


| 
| 
| 
| 
: 
| 
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|| think there is any showing and I do not think you even 

| caaboweoa you intend to make a showing. 

I will sustain the objection. 

MR. JULIEN: I am prepared to show,taking off from 


| 
| the stipulated statement of facts with respect to the cut-off, 


I am prepared to show that this vertical arrangement emanating 


from Ford prohibiting its dealers from dealing with us 
|, necessarily entails that the dealers are abiding by, because 
jof pressure -- 
THE COURT: What else can they do? 

JULIEN: (Exactly. 

COURT: Ford is the one that decides whether to 
| grant the discount or not. 
MR. JULIEN: Then what they do in pursuance of this 
| plan is admissible as part of this vertical arrangement, just 


|, aS it would in a criminal case. There is no different rules 


| in a civil case. If Ford has either by persuasion or agreement 


| saveubiet its dealers -- 

THE COURT: There is another face of the exception 
|, to the hearsay rule, the statements to be made in furtherance 
lof the conspiracy. When Phil called Mr. McKee and said,"Come 
on over and talk," and then Mr. McKee went over and Phil and 
ll Mckee talked accut the possibility of Thomas selling FLM 


| Parts, was that a stateicnt or were those statements by Pini 
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! in furtherance of the conspiracy? No. 

MR. JULIEN: ‘ney are to this extent. They will 
| demonstrate to your Honor that two weeks before this allowance | 
| is cut off, Thomas, a Ford agent and which itself has majority | 
interest in. is willing and anxious to sell to our client, 

\ and then we approach the same Thomas when we are cut off and 
| asked for the same arrangement with the allowance ~- 

THE COURT: I will sustain the objection. 

If Phil comes in pursuant to subpoena and testifies 
| at length, that may be another matter, but X will not let this | 
| man testify as to what various people told him who are not 
| connected with Ford. 


MR. JULIEN: Respectfully except. 


|| BY MR. JULIEN: 


Q When were you informed that your allowance for 
| wholesale incentive was no longer to be available to you? 
A Sometime in November of 1972. Possibly it could 

have been late October, but I would say November. 

By whom were you so informed? 

By Mr. Pollack of Atlas Lincoln-Mercury. 

Was he the principal in the Atlas company? 

Yes. 

What did he tell you? 


MR. MAC CRATZ: Objection. It calls for hearsay. 
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MR. JULIEN: This is in furtherance of the plan, 
| your Honor. 
THE COURT: I suppose this is a little closer 
i question. There is no jury here. I will hear the testinony 
¢ : 

| and entertain a motion to strike. 
A I was told by Pollack that the wholesale incentive 


f would not be available to FLM on purchases made up to that 


} date. He had been so advised by Ford Motor Company and st the | 


| same time he also advised me that Ford Motor Company or 


|, in Ford Motor Company had told him not to sell to FILM. 
MR. MAC CRATE: I move to strike. 

MR. JULIEN: I think you ought to hear just a 
| €urther. 

THE COURT: This is the kind of thing which is 
exactly the reason for the hearsay rule, but I will hear the 
| rest of the answer and I will decide the motion to strike. 

Q Did you at or about the same time present any ordcrs | 
| in the usual - 

THE COURT: Did you finish your answer about wh.t 
| was told to you by Pollac? 

THE WITNESS: <*e@8. 

THE COURT: wi strike the answer to the ext: i 
| that it simply deals with the cessation of the discount, it 


simply reflects the stipulation. To the extent it speaks ut | 
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| directive by Ford not to sell further. 

Let me hear that again. 

(Record read.) 

MR. MAC CRATE: I move to strike everything after 

+d 

“he told me." 


MR. JULIEN: There is an additional piece of evidencs 


| that can be considered with respect to the implementing or 


this plan. The presentation of an order or orders at or about 
| that time and what happened with respect to it. 
THE COURT: What is your argument about? Let's 


take the portion that Mr. MacCrate has moved to strike. ‘hac 


is your statement about the admissibility of that? 


MR. JULIEN: I say what this dealer with whom we werd 


} 
dealing did in the implementation of Ford's instructions | 
becomes admissible and what he says about instructions | 
received from the principal progenitor of this plan to cut | 
out the incentive likewise becomes admissible. | 

| 
| 


THE COURT: What is the evidence that Pollack was a 


co-conspirator? I guess your argument would be by acquiescing| 
| 


| 
j 


| 


in this, Pollack became a co-conspirator and that this 
Stated delivery of the bad news to McKee was in furtherance 


of the conspiracy. He had been told by Ford and he was just 


| 
relaying the information. | 


MR. MAC CRATI.. This suffers from ail the impediment $ 
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of hnearsay. 
THE COURT: but there is this exception in a situa- 
|| tion where you have a conspiracy charge. 
MR. MAC CRATE: But there has been no evidence Of a 
conspiracy to which Mr. Pollack is a party. It is 7ust a 


a 


| broad extension of any possibile inference here to suggest that | 


“Mr. Pollack was in a conspiracy with Ford when he had this 


' conversation. There is no evidence of that. 


THE COURT: Mr. Julien is really saying, this 1s 
evidence. In other words ~~ 
MR. JULIEN: The cases which have dealt with these 
| evidentiary problems have clearly said it is not necessary to 
show by actual proof, which is so often undiscoverable that 
the parties have gotten together and said we will conspirc. 


THE COURT: I know that, Mr. Julien. The point 15, 


| and again, the criminal rule is, if we can use it and I think 


ll we can, in order to make this kind of hearsay testimony, 
hearsay declarations of an alleged co-conspirator admissible, 
you have to have a certain degree of non-hearsay independent 

! of the existence of the conspiracy and of the whole of tne 
co-conspirator as such and I do not think you have gotten to 
that roirt, so Mr. Mac Crate certainly has the right to iscss 
his objection. 


MR. JULIEN: tay I make this additional suggesticn, 
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your Honor? 

THE COURT: I will take it. I think I will do what 
| we do in a criminal case. % will take it subject to connec- 
| tion, but I will say to you right now, I do not regard the 
| evidence as offering any independent proof of conspiracy 
} between Ford and Atlas or Pollack, and I do not regard the 
| Mere fact that Ford changed its discount terms to create a 
1 conspiracy between Ford and all its franchise dealers. I 
| think conspiracy means something beyond just being a dealer 
| receiving a bulletin about discounts. 

What I think a conspiracy under Section 1 would 
f have to involve, conspiracy has ‘n opprobious meaning, really 


| a criminal meaning, and it seems to me that the conspiracy 


| would have to involve a really willing participation by some 


dealer in some activity with Ford and something beyond just 
| receiving terms of a discount situation. 
If you produce independent evidence of a conspiracy, | 
| then the hearsay evidence exception I will consider. If not, 
I will strike it at the end of the trial. 

MR. JULIEN: Of course your Honor has in mind the 
| cases we have briefed, which indicate that while conspiracy 
may be a word of opprobrium, conspiracy can be effectuated 
by that kind of economic pressure which compels other members 


| to do one's bidding. It does not require consenuality. 
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THE COURT: Look, we have labored this. I will 
receive it and we will adjourn to 2:15. 

MR. MAC CRATE: Before we conclude, may I point out 
that the effect of your ruling of taking all of this, places 
| upon us the burden of seeking out individuals to come in and 
challenge the veracity of this witness. ~ 
MR. JULIEN: This was laid out in a motion for an 
| injunction pendente lite. 

THE COURT: I would assume among the elements of 
proof you would have scmebody to testify that there was no 
| direction by Ford to stop doing business with FLM. You 
|; tender that kind of idea in your proposed findings. 


MR. MAC CRATE: We will certainly have Ford pecple 


| who can speak to that, but here is the suggestion that scneone 


| is speaking for Ford and making a statement out of the 
| presence of Ford, and I submit that should not be binding 
| upon Ford. 

THE COURT: I am saying it does not have a lot of 
weight and if Mr. McKee says that Pollack said that he was 
j told by Ford not to sell, frankly I do not think it has a lot 
of weight. People always blame somebody else for actions that 
they want to do for a variety of reasons, so that is not too 
| helpful, but it seems to me the only thing I can do is tc 


| take it subject to connection, and I do not think it really 
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imposes a tremendous burden on Ford in addition to the burden 


that Ford has already probably assumed. 


You were going to have evidence that there were no 


| directions given so this does not change that. 
We will adjourn until 2:20. 


{Luncheon recess.) 
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AFTERNOON SESSION 


STEPH E RN MC REE, resumed. 
DIRECT EXAMINATION CONTINUED 
| BY MR. JULIEN: 
Q At or about the time of this conversation you had 
| just given us prior to the recess, had you attempted to order 
Py 
any merchandise from Ford through the Atlas code number in 
} October of 1972 or November of L972? 
MR. MAC CRATE: Could we fix what conversation we 
| are referring to? 
MR. JULIEN: The last one when he had this conversa 
| tion with Mr. Pollac. 
A Yes, to your question. 


Q Could you give us an idea of the time interval with 


|| respect to your attempting to place the order and the con- 


| versation you gave us with Mr. Pollack, same day, before, 
after, which? 

A Same day. 

Q What had happened? 

A I placed an order on Ford Motor Company in the norm 
| Manner by telephone. Nothing was said. I called back lacer 
to place an afternoon order. It was told, “Your orders are 


being held. Each order is being taken to the front office.’ 
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Q Was it following that information that you had 
communicated with Mr. Pollack? 
A Yes. 
Q Is that when that conversation took place? 
A Yes. 
Q This order that you placed with Ford on that day, 
| was it ever filled? 
A No. @ 
Q Were you ever able to get another order filled 
through the Atlas code? 


A No. 


Q Did you try? 


A i did not try. 


Q Following this information -- by the way, in this 


conversation that you had with Mr. Pollac, did he tell you 


who in Ford had given him the information he imparted to you? 


MR. MAC CRATE: Objection. 
THE COURT: Overruled. 
Yes. He mentioned the name of Mr. Rose. 
Is Mr. Rose in the courtroom now? 
A Yes, he is. 
Q After the cessation of business with Atlas, whom 
did you go to next in an effort to get Ford parts, if anybody? 


A Thomas Motors. 
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Q About how much time elapsed from the time you were 
told you could get no more through Atlas to the time you went 
to Thomas Motors? 

A The same day. 

Q Without giving us the extent of the conversation, 
was this the same party with whom you had had a conversation 
some two weeks before your cancellation? 

A No. This time I spoke to the dealer principal. 

Q The same company? 

Yes. 
What happened on this occasion? 
MR. MAC CRATE: Again, your Honor, if this is gcing 


to call for testimony as to what another individual said who 


is not a Ford employee, I object to this as hearsay. 


THE COURT: Who is the dealer principal, do you know | 
his name? 

THE WITNESS: Mr. Baldassare. 

THE COURT: I will receive it subject to connection 


on the same basis as I received the hearsay testimony before. 


Q Go ahead, you may tell us. 

A I telephored Mr. Baldassare znd set up an appointmen 
to meet him that same afternoon. I went to his office and 
arranged to purchase parts through his organization under his 


dealer code. 
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Q Did you ask for the wholesale incentive 
afforded you? 
A Yes. 
Were you given the wholesale incentive? 
No, I was not. 


THE COURT: The testimony so far is not even subject 


to connection. If we come to a point where there is some 
hearsat’ testimony of a different kind, we have a connection 


@ 
problem, but we do not have that yet. 


| 


Q How about the order -- what is that category? 


Q Yes. Did you ask for that? 

A We discussed the general terms under which he would 
supply FLM. 

Q And they were what? 

A The general terms, five percent over dealer cost, 
| but this time paying by the week instead of by the month. 


Stock order discounts would not be allowed. Obsolescence 


| returns were on the face of it agreed upon but never 


consummated in any manner. 


Q You mean never allowed? 


| 
| 
| 
| 
| 
| 
| 


A Never allowed, and at that point he called in his 
parts manager and placed the order I had turned down previousiy 


the same day. 
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Q You are referring to the order that you had 
attempted to place through Atlas? 

A Yes. 

Q In addition to tin*?s concern, have you purchased some | 
crash parts through the code ot 4 dealer up in Pleasantville? 

A Yes, I have. 

Q The name of that? 

A Pleasantville Ford. 


& 
Q What is the arrangement you were able to obtain 


MR. MAC CRATE: I object to listing through oral 
testimony. 
THE COURT: Overruled. 


A The same arrangement. Dealer cost plus five 


| 
through the purchase of parts from that agency? | 
| 
| 
| 
| 
| 


percent, but this time not payable by the week, but the dealer 


{ 
then asked for a payment of approximately 25 percent of our 


purchases to be paid by the week. 
How about the allowances, wholesale? 


No other allowances. 


You told us before that Thomas is a dealer develof- 


ment agency. Is Pleasantville a dealer development agency? 
A No. Pleasantville Ford is privately owned. 
Q In this metropolitan area other than Thomas, were 


there other dealer development agencies at that time? 
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A Yes, there were. 


Q Who were franchise dealers in this area? 
A 


Yes. 
THE COURT: Central and Atlas were not dealer 
development, were they? 


THE WITNESS: Central was privately owned. I ~<ould 


| not state as for Atlas. 


Q Could you give us the names of some that were dealer 


& 


| development, controlled by stock or otherwise of Ford? 


THE COURT: What difference: does that make? 
MR. JULIEN: We are showing now that even in the 


horizontal line of dealer franchises, Ford itself has a measur 


| of control other than its strictures, by actual corporate 


ownership of some of these dealers. 
THE COURT: Did he go to any of these people? 


MR. JULIEN: Yes. He bought through one of them, 


the first one we mentioned, Thomas. 


THE COURT: I guess you want to show who you claim 


| Ford was protecting. 


Go ahead. 
A Dealer developments in our general area would be 
listed such as Empire Ford Sales in Mount Vernon; Parkview 
Lincoln-Mercury in Yonkers. I believe Manor Lincoln-Mercury 


in White Plains. 
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These are all Westchester County franchises? 
Yes. At that time Gotham Motors in Manhattan, 
now known as Manhattan Ford Lincoln-Mercury + helbeve is the 
correct name of it. 


MR. MAC CRATE: Could we establish the time to which 


| the witness refers? 


Q I am asking you about the period when your purchases 
| through Atlas had stopped. 

A That is the time I am applying this es, 

Q Are there any others that you recall? 

A I cannot verify for the particular ownership of 
each dealership. Those I know to be dealer development. 


Q In Westchester County? 


A Yes. 


Q You were telling me about the terms of payment. 


Would you tell us please while you were operating through 
| Central id subsequently through Atlas, what were the terms 
of payment then, the credit terms? 

A The credit terms were 30 days. 

Q From the time when you began to make your purchases 
through Thomas and through Pleasantville down to the present 
| time, is that the method which your company has operated? 

A Yes. 


Q Would you tell his Honor, please, what your maryin 
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of profit is on merchandise purchased through Thomas and 


2 | 
3 accordingly through Pleasantville? 

4 il A 15 percent. 

5 Q As compared with what percent that you enjoyed befor 

6 | while dealing with Central and Atlas? 
7 : A We had been as high as 33 percent. 

8 | Q 15 percent is gross? 

9 A Gross. ‘ 
10 THE COURT: So you are saying that it has been 15 

11 || percent Since you could not get the wholesale incentive 

13 THE WITNESS: That is correct. 

14 THE COURT: I guess you could not get the stock | 


order discount and the obsolescence discount? 


WITNESS: Correct. 


Q Are you able to operate profitably under 15 percent 


| gross profit? 


MR. MAC CRATE: Your Honor, I object. I thought we 


| 


were going to have a detailing of how this was computed, but 


now to jump right through -- 


THE COURT: Overruled. 


A No. 


oO Will yoadescribeto his Honor what has happened with 


| 
12 discount? 


>» © &@ Ff 


respect te your operations since this change in the margin of | 
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3 | A My operation -- now I am at the stage where capital 

4 | nas gone. We have had to reduce our inventory. We have dis- 

5 — all pension funds. 

6 | Q Did you have a surplus at the time as we came into | 
7 || October, November, A972? | 
8 A Yes. | 
9 MR. JULIEN: We will give detail on that. | 
10 Q What has happened to that? : | 


| , 
|| thousand. 


Q 


i tive" in 


|| com, 2titiveness with others with respect to your customers, 


| has there been some experience relative to that? 
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It has dropped to approximately ten percent of what 


De you happen to know the figure it was? 


I believe it was somewhere around 140 to 160-odd 


I am guessing. 


We will have the figures. 


MR. JULIEN: 


Insofar as your customers are concerned and your 


I object to using the word “competi- 


MR. MAC CRATE: 


a complex question. 


THE COURT: Overruled. 


Yes. 


Will you tell his Honor what has happened there? 


In the meantime we now have had Ford dealers 
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| 
competing pricewise. In other words, cutting prices beyond = 


is the reasonable trade discount or what had been the trade 
| discount in our general area. 
THE COURT: I don't understand. Ford dealers who 
| are doing what, repairing, selling or what? 
THE WITNESS: Selling to body shops, selling to 
| service stations, etc. 
Q To people whom you sell to? 
A Correct. . 
THE COURT: Ford dealers are doing what? 
THE WITNESS: Cutting prices. 
THE COURT: So, they are cutting their prices. 
THE WITNESS: They are cutting their prices exactly 
to cost. 
That is, their cost? 
To dealer cost. 
But they are receiving the wholesale incentive? | 
| 
A Correct. 
Q Are you able to compete without the wholesale 
incentive? 
A No, I am not. 
Q Just befere this cessation of your ability to 
purchase through Atlas under the circumstances and conditions 


which you were purchasing, had your company been engaged in 
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any plans for its growth or expansion? 

A Yes, we have. 

Q Would you tell his Honor about that? 

A We had plans for buying larger premises. Also plans | 
| to franchise other operations like ourselves. 
Q Has there been any continuance of the growth of saicy 
| as shown in the stipulation of facts? What had been your 
| margin of growth average year to year? 

A I would say we were averaging -- after the second 
year, I believe we were averaging 15 percent growth. I don't 
have figures in front of me. 

THE COURT: You mean growth in sales? 
MR. JULIEN: Yes. 

Q Have you maintained that growth in sales since the 
termination of this ee 

A Sales have fallen off. 

Q Are you doing the same measure of soliciting oc 
| attempting to get sales now as you were before, and if nct, 
| why not? 

MR. MAC CRATE: Objection, “measure of solicitation. 
THE COURT: 1 would like to have his testimony 


instead of your words. Again, he is not an adverse witness. 


Why can't you ask him what has happened? 


Q What has happened about sales? 
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A We are doing the same soliciting by telephone and 
| by visits to the body shops and we find that some of our body 
shops are buying from other sources at better discounts than 
| we can afford to giv 


Q Now I want to revert back, and once again bring up 


for his Honor's attention the conversation you had with the 


i Thomas people two weeks before you were cut off from Atlas. 


MR. MAC CRATE: 1 object. 
THE COURT: Overruled. 
(9) Please tell us what was said. 
e 


A At that time we discussed in principle the supply of | 


| parts by Thomas to FLM, at which time we discussed buying on 


| the same basis as we were buying from Atlas, including 
receiving wholesale incentives. 
Q Was that the thrust of the conversation? 
A That was the thrust of the conversation. 
MR. JULIEN: If you will allow me to check my notes 
| for a moment. 


(Pause) 


MR. JULIEN: At this time if your Honor pleases, 


I wish to offer 55 and 40 heretofore marked for identification 


in evidence. 
MR. MAC CRATE: No objection, your Honor. 


(Plaintiff's ixhibits 40 and 55 received in evidence) 
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MR. JULIEN: Exhibit 55 is a letter dated February 
3, 1971 from Central Lincoln under the signature of a Nathan 
Gordon, president, to Mr. J. R. Rose, district sales manager, 
and so forth. 
“Dear Mr. Rose: 
"As you are aware on February 1, 1971 a long and 
| profitable association between us and FLM Collision Parts. 
| Inc. was brought to a close with the withdrawal of parts code 
13430. However, we are attempting to overcome the many 
obstacles created by this move and do herewith authorize FLM 
| Collision Parts, Inc. in the persons of Stevé McKee and John 
Andidero to order and pick up their parts needs and further 


authorize your division to charge same to our parts code 


11283." 


Exhibit 23, I will just take one paragraph -- I will| 


come back to 40. In sequential order -- 
THE COURT: Are you introducing 55, 40, and 23? 


MR. JULIEN: I beg your Honor's pardon. 23 is 


being offered. 
MR. MAC CRATE: No objection. 
(Plaintiff's Exhibit 23 received in evidence.) 


MR. JULIEN: 23, your Honor, is a field contact 


report on Autolite Ford's form dated December 2, 1970 under 


the signature of J. R. Rose. Individuals contacted Mr. Steve 


SOUTHERN DISTHICT COURT REPORTERS. US. COURTHOUSE 


486a 
rkrm McKee-direct 
McKee, principal of FLM Collision Parts. Mr. I. Kramer, 
general manager, Central L & M. 
"This date the writer was visited by Mr. I. Kramer 


[and Mr. Steve McKee, the principal of FLM Collision Parts, 


| Inc., a wholesaler of Central L & M. Mr. Kramer requested tha 
| since Mr. McKee had been a valuable customer of Central that 


/we allow him to be part of a discussion relating to the recent 


was used by this account." 


rere of a separate parts code of Central L & M's which 
| 


tl 


| 

I am skipping a paragraph. 
| "It was indicated to Mr. McKee that the dealer was 
ii 


responsible for a wholesale business on Ford brand parts and 


| that as long as sales on Ford brand parts were made to 


| independent outlets rather than other Ford or Lincoln-Mercury 
dealers, they would continue to qualify for the wholesale 


| 
| 
incentive." 


There is more to that exhibit, but for the moment 


that will be sufficient for me. 


| 
{ 


| 
40, if your Honor pleases, is another field contact 


| 
f 
|| report and this is dated January 10, 1973. 
| 


| 
| 
| MR. MAC CRATE: Excuse me, Mr. Julien. Is the 
k 

/ letter part of that Exhibit A attached? 


MR. JULIEN: Yes, it is. 


MR. MAC CRATE: It is a two-page document? 


) 


| 


| 
| 
| 
| 
| 
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MR. JULIEN: es. 

The name of the firm concerning which the 
contact is made is Atlas. Individual contacted, Mr. Devic 
Pollock. The report says: 

"Received attached letter from Mr. J. R. 

By the way, the report is Signed by MY. 


who ig ..zone manager for forward marketing. 


"Received attached lettcr from 


on December 15, 1972. Celled on Atlas Lincoln-Mercury 


December 13, 1972 and found that Mr. Pollack's - 
P 


“Called on I Polia 


to the aralifications for wholesale incentive for wholesale 
ee 'persons engaged in aucomotive service and repuir, 
ete.' Assigninent has been carricd out as dire ted,” 

The direction is found in the letter annexcd 
which is part of the same exhibit and this is a letter [r 


Mr. Rdse to Mr. Sanchez, copies to other persons in the 


hierarchy. 


MR. JULIEN: December 6, 1972. 


Subject, Atias Lincoln-Mercury. 
"Subject dealer has been in business for apps 


mately five months and « problem developed recently with 


| 

| 

| 

| 

{ 

| 

| 

THE COURT: What is the date of the letter: 1 


22 
23 
2 
25 
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regard --" 
THE COURT: Can I just reod it? I will reod it 
right now, 
(Pause ) 
THz COURT: Do you have any more questions of 


this witness: 


MR, JULIEN: Very little more, your Honor. 


THE COURT: Let's move on, 

Q During the period that you did business with | 
Centrel and through Central, could you Bos us an idéa of new 
your volume sales compsred with Central's slates wholcs2ic | 
Seles to custouwers other than yourselr’? | 

THi: COURT: I do not understand the question. 
What is the question? 
MR, JULIEN: J will put it differently. 

& During the period you were doing bustucss t Vi. 
Ceitinld, Go you know how the volume cf sales through yu. , 
cone-rn compared with the wholesale seles accomplished ly 
Centrol ther than thruugh your concern”? 

A IT would answer your question that we were Rane 


doing cight to ten times more than they were, 
MR. JULIEN; That is all, your Honor. 


TH: COURT: Cross examinotion. 


459u 
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prec yar 
CROSS LAAM 


Q Mr. McKec, you have hed a jong faniiiarity v4 
the distribution of Ford parts, haven't you ? 

A Right. 

Q And prior te ae had more than twenty years 
of experience in this activity? 


A Right. 


Q And during that time, 


with how Ford parts were sold and distributed, did you mut: 


Yes. 


And you become familier with where to LOG: 


that were charged for parts, you knew about the 
© t > J 


And you knw about the varicus policies end 


preeecurcs that reculat.d sales : 


A 1285 
G And right up to this day, you have continu 
grcat familiarity with this sabject, haven't you: 


A Correct. 


Q Would you identify for us one by one the varius 
dealerships in which y.u operated #5 a parts menager %1 


assistant parte manager to which you cariier testifica, 
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which you worked from 19/5 right on to 1965? 

A March of 1945 I started in R. &. Hamilton and 
Compeny in Belfast, Northern Ireland, the main Ford dedgicr. 
That is quite different from what the setup is in this 
country. 

In 1954 I cmigrated to Canada. I worked at tnet 
time in @ company called Little Brothers Ford, Ltd. in 


Vieston, Cntario. For epproximately two years I was thea 


Weyside Equipment Compsny using only Ford nate in the 
manufeeture of construction and loading equipment. 
In 1960, I came to this country. I moved t 
Angeles. I found a job in the parts department in Los 
Angcles,. $2 don't really remember the name of the company. 
Pa 


worked in it for two Weeks 4&4 qJécided 1 Tos Angeles 


BhaES Le 


Wasn't for me. 


H 
! 
| 
| 
assistant to the generel manager of an English company cules 
| 
| 


This was a (reonehiscd dealer in Los 
Moved from Los Angeles to New York City en 
went to work in what wus Empire eae en THe O.Ft 0 
would be late 1960 whcn the name was chunged from Parkin 
Motors to kmpire. I started work the day it became mmpi:-. 
The fall of 1960, I went to work for Barry Motors 
in Paramus, New Jersey. Later thit same year I became purls 


manager of Fennelli Ford, Tremont Avenue, in the Bron... 


4914 


rkra McKee-cross 
worked with 
go into forming the corporation FLM Collision Parts. 

In your various responsibilities as parts 
you beceme familiar with various forms that are emp1o} 
Ford in connection with the distribution of parts, claim 


forms and such documents ? 


A Yes, 


And you have from tire to time in more recei.l 


ears. the years with whieh we are now coneerned here 
> > 


occasion tu prepare various forms that are Ford forts : 
A Ves. . 


G T would 11 yeu te ool 4b Defendant? s. av 


facntification ond ask 3o0uU if you can identify that fori- 


A Yes, I can. This is the application 


and ellowances claimed on the sale of Ford parts. 


In the particular case, the claim form that 


handed to you, is a cliim form prepared under what COdt ish 
and what name ¢ 
Under Central Lincoln-Mercury, code number | 
Does the cluim relzte to a particular month. 
July 1969. 
MR. JULIEN: These exhibits, if your Honor picast 


are presently being shown, have not had cither a copy 


them or ure they on my list. 
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MR. MAC CRATi: There was a misunderstanding ut 


counsel's table. We indeed do have eopies. 


Q I heve handed you, Mr. Makee, Defendant's Av + " 


identification and ask you to identify this. 


This is a summary of prrts incentive or allowances 


For what account, code number end name does that 


Central Linesln-Mercury, 112 


2 
“A 


For what month ? 
July 1969. 
Q Would you explain to us what relationship i: 
between AU and AV for identification? 
ry AV is the cne in which the dealer actually 
enumerates all of his invoices to his €ligible customers by 
using his invoice number and the amount of incentive entitlaa 
on our sale, which is tien carried over to his actual ecliin 
on 


THE COURT: In other words, AV contains the 


tb WITHESS: Correct. 
. COURT: The day of the sale, the invoic: 
nunber ? 
THe WITNeSS;: Or dealer's sales ticket miceht ib 
bettcur way to describe it. 
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THt COURT: And the amount of the allowance 
claimed for incentive‘ 
THE WITNESS: Right. 
THis COURT: Then AU puts all that together <4 
makes a claim for the total amount “ 
THE WITNESS: Correct. 
Would you explain to the Court <- 
MR. JULIEN: I would assume that counsel intcrnd: 
to put this into evidence. 
MR. MAC CRATE: There is indeed. 
I offer it in evidence at this time. 
TH: COURT: Received. “4 
(Defendant's Exhibits AU and AV received 
in evidence. ) : 
Q There is a reference on AV to Code W and © As 
Would you explain to his Honor the meaning of those tenas 
A Code X and vode W was never fully explained bv m 
personally. From my knowledge of it, Code X was for itis 
which were competitive which would have been bought fro. 6! 
sources cther than Ford Motor Company. Code W would be 
strictly items, as we cuil then, coptive market items. 
Tit COURT: What is the difference? 


THis WITNESS: One would be on Stem whieh coil ue 


| 
| 
| 
| 
| 
| 


bought from other soure:s 


e 


4940 

rkrm | McKeu-cross 

THES COURT: What is Code i¢ 

THE WITNESS: I assume that is the one assixncd 
to other itcms other thon captive itenec. 

THE COURT: Code W? 

TH WITNESS: Captive items. 

THE COURT: ‘What do you mean? 

THi WITNESS: Items not avellable Chrough sny 
other source other than through Ford Motor Company. 

Q Singie sources, is that another term that is 

from time to time? 


A Right. 


source parts 7? 
A They would be. 


Q But there would be other parts as well thst wiila 


Would crash parts be within the category cof A 


be included as Code W? 


A 


1 Would expect at Ghat time they were kept s.lciy 


Q Now I show you Defendant's Exhibit AW for 
1ecentification and ask you 1f you can identify for use Chot 
form. 

A This is also an application for incentives and 
Hllowanees claimed on the sale of Ford perts. 


Q By what dester? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
’ - 2 


495a 


By Centra] lLincoln-Hercury Corporation. 


Under whaw code number ¢ 


tor Central bineoln 


as 4416 Sawnill River Road, Yonler., 


Q I show you Defendant's exhibit AX for Ldentitic: 
tion end ask you please to identify what that is. 


A AX is a summary of parts incentive or allowances, 


Q On behalf of what dealer: 
A Central Lincoln-Mercury Corporatfon. 


9) Whet is the code number? 


A Dealer code 13430. 

Q Is an address shown? 

A hiG Sawmill River Road, Yonkers. 

Q What is the month covered by AW and Ax 
identification? 

A July 1969. 

Q Theat is the same month as wes covered in th 


immediately preceding exhibits ¢ 


A The same month. 


MR. MAC CRATE: I would over AX and AW in evidcocc. 


(Defendant's bxhibits AW and AX received 
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in evidence, ) 
Q Mr. McKee, I would like you to look at AU and at 
W and explain who would have prepared those two forms ” 
A Both of these forms were prepared by Central 
Lincoln-Mercury. 
Q They were prepared by Central Lincoln-Mercury in 


Brooklyn: 


Q And they are signed by -- 
They are both signed by Hy Kramer. 


Who is Hy Kramer? 


A I would say in Brooklyn. | 
i 


lie is the genera] manngeer. He was ‘the peners) 
mensecer of Central Lincwln-Mercury. 
Q I show you AV and AX and ask you if you can tcl) 
us who prepared those respective sets of forms? 
A AV wonld be prepared by Central Lincoln-Mercury 


in Brooklyn. AX would have been prepered by FIM Collisicn 


Perts in Yonkers. 
Q How would AX be submitted to Ford? 
A AX wouid be mailed to Central Lincoln-Mercury wh 
_Would then summarize it on the form to Ford Motor Company. 
Q So that the summary form which is AW would have 
been prepared at Centro] of the individual items totaled that 


appear in AX* 
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Correct. 


| 
Q And you would have sent to Brooklyn to Central | 


AX so that an appropriate cover sheet could be provided snd 
made by Central in Brooklyn; is that correct: 

That is correct. 

In your testimony, Mr. McKee, you have been 
talking about how you pleced your orders by telephone and thedl 
fas your normal way cf doing business; is that eorrect 

That is correct. 
That the vast majority of your busin 


> 


basis 
MR. JULIEN: You meen ordcr 
Q your plecing of orders : 
A The majority of my business is done on a 
placement of orcers. 
Q When you Say 
mean picking up the telephone and spearing to-an ordcr 
and saying, under code so-and-so, "y want such-and-such prt 
Correct. 
q The only thing you have to say on the telephes 
is your cede number and liet the ports, i49°% thet a fect 
A Code number and identify the dealership. 
Q You are always asked the dealership in additi 


€ 


to the ede number ? 
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A In the mojurity of cases, yes, unless WHEN SOue sie 
recovnizes your voice and knows very well who you arc. 
Q The contrc! nunber is the dealer code, is it nob? 
A Correct. 


Q When you say this is the way you place the wajurit)) 


~ 


of orders, do I understind that this represents the bulv «vi 


your business? 
4 No. A lot wf orders are placed on a writtin 
order, egain using the dealer code, dealer name and in 


previous years marking the order particularly FILM pick-' 


there would se no mixing of orders. 

oO You have ty indicate whether you went the pu 
shipped to an address .r that they will be picked up by 
someone; is that what you are saying * 


A Yes, that is indicated. 


Q It is a comnon thing for any customer of a 
a frenchise dcaler to be authorized tu pick up parts: 
A No, it is not a common thing. 


Q But it is done, 1s 16 not. 


A Tt is done, but not as a common means OF @t hig 


Maybe we are quibbling ove. words -- 
MR, JULIEN: J object to that. 


So far as the shipment of prrts, is it not count 
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for goods to be shipped directly from Ford tc the custo 
a franchise dealer? 

No, it is not common. 

It is your position thot that is an exceptl 


thing, that it eg not happen for dealers all the tdlin 


EG happen but not as a common rule vl 


you ere distinguishing between someone who 
all the time and someone who enly has 

Correct. 

THE COURT: ‘when you phone 


- 
did phone the orders, tne phoni is tu where, Teterbe 


THe WITNESS: Teterboro, jv Jersey. 


TH COURT: When you sive the code number af. 


name of the dealer, tht is the name of Central or Atla. 
Pleasantville, as the case may be, correct ® 
Correct. 
ynen you phone the orders 
say enything avout FIM 
THe WITNESS: When using, dvaler eude 11235, 
IM pick-up. 
TILL 2T: «On the phone 
Cn the phone. 


COURT: Wow you are using the Picasantvj ia 
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code number 

THE WITNESS: We no longer segregate the code 
number. We pick up the order and their parts for them, 

THE COURT: In other words, you are phoning orders 
into Teterboro during this present time and you are using the 
Pleasantville number? 

THE WITNESS: Correct. 

THi: COURT: And you don't say anything about FIM 
because you just pick up all the orders? 

THE \ITNESS: We pick up all the orders placed on 
the Pleasantville code number. 

Q Don't you from time to time have parts shipped to 
you directly and not picked up? 

A Yes, we do. 

Q In that case, common carriers are used for 
delivery to you? 

A Common carrier, yes. 

Q You said earlier that back at the time you had 
this use of a sccond code, that you claimed a stock order 
discount, for the benefit of a stock order discount. 


Isn't it e fact o stock order discount can only 


be claimed on written orders? 


A Yes. Stock orders are all written. 


Therefore, all of this telephone communication 
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that you have been referring to has nothing to do with iny 

orders on which a stock order discount could be claimeu. 
Correct: 


TOG 


ras 


Distinguishing fron the delivery of the 
incidentally, with respect to the delivery of the goods, what 
the goods either when you pic: t: 
or when you get them from a common carrier? 
A Packing slip listing the parts supposedly shipp u 
that order, 
Q Is that comnonly known as a 
A ship number is designated to each order. 
This is for the physical taovementwot the gov 
that a shipper is prepa vedy 
A Yes; 
With respect to the billing, the bill for th 
not accompany the parts, dous 
No. 
Q Have yourfrom time to time seen the invoicc 
statement, the charge, the 0111 Tor purchoses oF 
A Yes, 
Q 


parts code 13430, did you receive those invoices in Yonik« rs - 


A Yes. All invoices and al] statements were muiicd 


to yonkers, 
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But addressed to Central Lincoln-Mercury ? 
Correct. 
Was there any indication on that billing tht 


Centrel Lincoln-Mercury was there? 


A None. 


i 


Q How did the postman know that he wes $o deliver 


all of these communications ad@ressed to Centrai Lincoln- 


a 


Mercury to you? Did you give him special notification o: 


this? 


A No, we never did notify the Post Office in any 


particular manner. 

You have told us that against the dackgroun: it 
some 20 years with respect to the distribution of Ford parts, 
that along about 1965 you formed thé plaintiff corporatica; 


is that correct? 


4 Correct. 
Q And you told us a little carlier today about hu 
you spoke with the operater, the franchise manager or Central 
and you negotieted a cuntract; didn't you? 

A Correct. 

Q And this contract had in it 5 number of very 
explicit terms, didn't it? 

A Yes. 


Q _.I show you: document thet hes been marked 
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Defendant's nxhibit O ror ddcentificatiun and ask you af Gh 
4s a copy of the contrect that you negotiated with Central 
back in 1965”? 
A Yeo, it is. 

MR. MAC CRATE: I offer it in evidence. 

MR, JULIZEN: No objection. 

Mili; COURT: Ib is reccived. 

(Defendant's Exhibit © reecived in evidence. ) 


Q You knew at that time that Central was 3 freiciii. 


gealer of Ford having 3 ccc number assigned to it by Fore, 


Vo a ee 
4 YES, i Gad. a 


Q And thet you knew that a code number was fur Ln 


parpose of registering transactions” 


| 

| 

: | 

did you not< | 
| 


A By registering, you mean billing of a1] cai: c 
parts to Ford? 


” 


G Isn't that what 10 says ere, for the pure 


pe 2 rae 2 i ee ae ") 
registering transacticns - 


And you elso knew thet Centre] he? 
ercait arroncements wilh Ford: 

yes. 

And it was :.jso established that PLM had m 
number, was not a frenchise dealer and had no eredlt arrunie- 


ments with Ford? 


Correac. 
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Q You knew that Central was unwilling to negetiate 
this agreement unless they were given some very specific 
assurances, didn't you? 

A Yes, 

Q And they were going to request, and doesn't it 
say right in paragraph 1, that Centre] will request Ford t 
issue to it a new and separate code nunber? 

A Yes. 

Q Doesn't it further provide that the invoice thal 
be forwarded to Central which in turn will bill FIM thererois |: 
the invoice cost price plus two percent ? 

A Are you reading from the ecentract: I heven't 
read che contract since 1965. ; 

Q I would like you to examine the contract and sec 
if it doesn't provide that the invoices are to be forwiiicd 
to Central which shall in turn bill FLM. 

THE COURT: If the contrect says it, 
Tt is in evigence: 

The rate et thet time was two percent, was 

It wos. 

That was the invoiced cost price before di: 
allowances or credits and the two percent was computed 
thet: 


Two percent was computed on the dealer cust. 
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() What was the arrungement that you negotiated 
that time with respect to obsolescence credit - 
A Obsolescence credits were to be on 
QO When ? 
A Central would Gake one, we would take the cther 
beceme auc. 
Q Immediately’ 
By immediately, you mean the day we went ints 
business ? 
Q Look at paragraph 1. What is the meening 
M shall have no part or portion of 
the beginning o 
of the tera of this agreement. Thereafter, FIM shali 


to the extent of 50 percent." You are referring to fou: 


years later in 1969, are you not? 
MR, JULIEN: There was a question withont <i. 
answer, your Honor. 


THE COURT: I guess we are just talking about th 


terms cf the contract. If the controct says something 


NG, gt 


can read it: and: it ts: in evidencec. 
A I would have to read the contract. 


THE COURT: What does it say, Mr. MacCrate.’ Ju t 


MR. MAC CRities "FILM shal) have no part or portiis 
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of the obsolescence credit until the beginning of the fu 
year of the term of this agreement. FIM shall share as 
the extent of 50 percent the share of such obsolescence 
but it shall not be or become a claim against Central. 
shall cnly be credited to FIM when, as and if received.” 

Q You were faniliar with the terms of that 
in 1955, were you not? 

A Yes, 1 was. 

Q And the 50-59 provision with respect to obs 
lescence only came into force four ars later in 1969” 

A I believe we had a verbal ccntrect prior 

Q You had a verbal contréct amending this 
agreement ; 


A We never did make use of it. 


6) Were their various ments vis writt.: 


Q Can you tcll us when i6 was first amended? 


A T don't think it was amended in writing. it Was 
amended as to the eser account. 
Q In other words, Central required that you pul up 
security? 
A Correct. 


And requir .| FLM to put up some 915,000 of 


enent of April 1965? 
A There was an amendment later. 
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security, did it not? 

A Right. 

Q And there came a time when that aspect of th 
eerecuent wos amended? 


A Tt was. 


Q When in time was that, can you help fix thet 


ont 


for us © 


I really would be guessing, but T believe it wis 
essing because I do not know the correct a: 
When there was this first amendment with ence 
given, were you at thet time operating with 
second parts code of central 


A le would be operating without. 


Q Was the requirement of security further amenicd 


thereafter ? 
A 
COURT: What was tne first amendment 
TH: COURT: The first amendment was the return 


the sccurity. 


And the elimination of all security? 
The elimini tion of the security. 
Q Central required you to give an undertaking, viblh 
respect te not using th. name of Centrel; didn't they ? 


MR. JULIEN: I think there we ought bo depend Gye 
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agrcement rather than the witness! 


ChAVE? 0 would Tike the Court: to & 


Anything you went to call my ettioti 


I am in peregraph 4, "Except 


insofer as any purchases may be made by FLM under the c ad. 
if 


number of Central and only to that extent FLM shall net in «ny 


manner, Shape or form use the name of Central in any of it 


advertising business cr other activities or refer in ary w- 


Or manner to any cleimed association with Central,” ena 1 


would also like to invite your Honor's attention to a furtt, 


provision of paragraph ‘+, skipping a t'ew words, "Thet is it 


not intended that any portnership, joint venture or other 


business reclaetionsh 


op is Deine created other than e ercdil,.- 


debtor relationship." 


Q Did Central, in fact, back in 1965 seek a seecne 


” 


i believe they die but I cu not. know the ef rei 


stonces back in 1965. Ve arrived at an understanding eu 


second code which would make it easier to hondle the occsuit. 


Uien't 16 say In this first paragrenh that Gciutiil 


es tO try Go fet a corer 


iD 
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Q Don't you l.now that Central tried to get a cou 


question. I do object to the fire. 


| 
2 MR. JULI“: Objection. 


MR. JULIEN: I have no objection to the secon 
THi COURT: Overruled. 


~] 


Q Don't you Hnow that Central tried to get a code 


| 
| 
| 
{ 
| 
} 

8 || ; 
| and it was turned — being against company policy: 
| 
| 
| 
| 


| 
| 
9 A I could not swear to it ot this moment that. the, | 
| 
10 did try in 164, I know we had agreed to try for 4 cod. 2h 
uh | '65. I do not literally know that in '65 they had purcacd | 
" it to the point of where they had been turned down. 
13 || 
1 Q Despite the undertaking at the beginning oF ial. | 
| 
14 |! : : 
| agreement that Central would seek a second code card, «et 
ce | despite the fact that no second cede card was issued unti J 
p 
16 | ae : i : 
} 1968, you say that you have no idea whether Central of tit 
» 
= 7 | 
? | time sought end was turned down : 
18 || a ae 
HR, JULIEN: That question is bad in fori, 
| your Honor pleases. 
20 . 
} TL: COURT: Sustained. 
Q What is your best recollection as to what hejyprte | 
with respect to the first application by Central for a 
secondary code number? 
A My recoll...tion now of it would be very din, |: 
hos been so long since I thought of the first appliceti.n. 


al Aa! 
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I don't even know if the first application was made in '..% am 
I don't really understrnd or know the circuwnstances thet lt 
wos turned down, 

Q No one ever told you anything sbout that’? 

A I would say I would ssaunt I had = phone cil 
which said we couldn't set your code number at this momn.nt, 


sometaing alons those Jines. 


this avection ves lrcaeched in 1963 about 


a secondary parts code number, were you told abuul jl 


Yes. 


By Mrs Kramer, 
Did Mr. Kramer tell you that he thought he coulu 
arrange 
A He said he would try agein to arrange a coc. 


nunber,. 


\ 

i 

| 

| 

| 

By whom were you told at that time? 
! 


When you say arrange, I would think a better voura 
would be tc secure a cede number, 
Q Did he make any reference at that time to 
anticipating some difficulty in this respect? 
A No. 
Q Mr. McKee, hové you ever sought the use of » ccs. 
| parts codc nunber from :ny other Ford franchise dealer: 
| 
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2 A I hove eskea other dealers, yes. 

3 | Q Could you identify, for us, who those other 

4 | dealers were? 

3 | A Parkview Lincoln-Mercury. | 
6 | Q When did you make th t request to Parkview - | 
7 A I was epproached by Parkvicw Lincoln-Mercury tv | 


| A 
8 | s@li me perts. so 1 seid i would entertain the idea proeviacd 


9 | a parts code wes available in the yeer of 19/70. 
Q Do you heave eny recolluction of en earlier dis- 


lh | cussion with Parkview in reletion to the possibility of their 
| obtaining e secondary prrts code? 
| 


| & I don't recollect it. 
! ; 
ol | 
4 i Q I show you z:xhibit AY for identification en. ist j 
15 you if that refreshes your recollection with respect tc the | 
be 3 : : 7 . + 
6 i time that you had a discussion with Perkview regerding tn 
u ! possibility of their obtaining « secondary ports code ? | 
i 
- | MR. JULIEN: If your Honor pleases, I wivh t- | 


19 | call to your Honor's attention that there appeers to heve beer: 
| 


m= | 4 withholding of some of the exhibits which counsel hes (Ail 


2 a2 


Zi il A : : 
| sit ebout which he has neither marxea nor shown to his 


opponent before and this is one of then. 


THE COURT: Let's not even discuss it. 


MR. MAC CRATE: I Was already merked as A5-1. 


THE COURT: Does it refresh your memory ¢ 
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THE COURT: In what way’ 
THE WITNESS: That Parkvicw had approached me 


earlier thon I h:d realized. They approached me in Deccunber 


Q Who wes it that approeched you in December of 
1963 on behalf of Parkview? 
A Mr. Vogeis. 


What did you say to Mr. Vogels at that time; 


9120 
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TH: WITNESS: Yes. 


A That we would entertain the idea of doing busincese 
provided a code number was made availadle. 

Q Did he show you et or about the time the lettc: 
taat he was proposing to submit to make such a request: 

A Not thet I coun recollect. 

Q After examining Defendent's Exhibit AX for 
identification, your recollection in thet regard is not 
refreshed ¢ 

A I don't ever remember seeing a letter. 

Q Did you cver authorize Mr. Vogels to seek & j: 
code number in the name of Parkview dinchaieneuae, The. 

A No. 

MR. JULIEN: Is that exhibit going to be merkcd’ 
MR, MAC Chi Tk: It hes come to my attention, your 


Honor, that in the group of documents marked yesterday «5 
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4 and 5, this document was, in fact, includua, 
MR. JULIEN: This is the first copy I nave. 
it going to be marked in evidence ? 
MR. MAC CRf‘TE: I would offer LG. 
MR. JULIEN: No objection. 
THE COURT: AY is received. 


(Defendant's Exhibit AY received in evidence. ) 


Q Mr. McKee, would you tell us what was the value 
of h: ving a second parts code number assigned to a déalcr 

3 5 , 
your address 

A It insured thet all shipments of pirts woulda Con 
to that eddres* In otner words, any beck order items or 
items shipped from other depots would come to the porbicul:: 
eddress as shown by the code number. 


Q But it is possible to arrenge for drop Shifis at, 


1s 1b not i 


A Yes, it is. 


Q So thet you could obtain the srme service witnoul 


2» second parts code ausber? 
A Not on the same basis. 


Q When you say “not on the same basis,” you are 


referring to the fact that you heve to specifically reduc 


delivery if you don't nh: ve thc second parts code number) : 


A When I said not on the same bisis, I mcant & 
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down of the operstion. The only wey that I sm aware a piavt IL: 
not in TeterbDoro is if I evli en order ship or cencel in 
which I Know the part is no longer in Teterboro. Therefor: 
ve to request a drop shipment from whatever depot is 

avaliable, 

Q So the second parts code number permits you to 
get informetion with respect to particular shipments, is 
that whet you mean? 

A It allows me to know or anticipates the delcsy in 


the deliverying of 4 pert. 


Q What is the value of having more than one? 


| 


A The code nunber == the value is that the pert, if 
it has to come from another depot is designated on the prcking 
slip, drawing from whatever the locetion mey be. Now the 
part will automatically come to the address of the deeler a 

Q What would be the advantage tc you at a time when 
you had alrerdy obtained a secondery parts code under the 
Central name to get a further secondery parts code number 
under the Parkview name ° 

A It would be an advantage to have everything in the 

re icer lity, S 1% wos, we were in different loeaiitics 
end I believe we at that point may have been creating internel 
strife in the Ford Motur Company organization. 

Q You were in Yonkers and Parkview wos in Yoniers ¢ 
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Correct. 
And Central was in Brooklyn? 
Right. 


So yon are saying you didn't want two secondury 


code numbers, but to cancel the one with Central and get cne 


with Parkview? 


A 


It would heve fecilitated our operation, 
THE COURT: Because Parkvitw was in Yonkers “¢ 


THE WITNESS: Y Any problem which rose «c 


a 
a 
. 


could take care of them immediately. 


Q 


When did Central under the arrangement you aod 


with them first learn that you had bought parts under their 


name? How soon after your trensaction would they know stuout 


it? 


A 


They would know wher they received the invcicc 


Which at that time I believe was «j{ I believe the invoiecccet 


that time were going out by the weck. 


Q 


A 


Has that prectice changed ¢ 


Yes, that practice has chiungcd. Now invoices 


Out within a matter of two days, I bclieve. 


Q 


tut about a week later what you had bought during the perticu- 


lar week? 


A 


Back at that time, Central would have only fo uni 


nN sagt: erie 


Right. ‘DEST COPY AuaMame 
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Q And that they would have been able to determine 
by adding up all the invoices that came streaming in? 

A Right. 

Q How did Central know how much they owed you, or 
how much you owed Central at any one time? 

MR. JULIEN: Wes this before the separate code 
number or after? 

Q After you had the second code number? 

A Everything on the 13430 code related to FIM parts. 

Q How did they know from dey to day how much you 
owed them? 

A As the invoices were received, we would photostat 
them end mail them directly to Brooklyn so they would be abic 
to keep right up to date on what we were purchasing. 

Q So the Invoices didn't come in to Central in 
Brooklyn. Thcy came in to you tn Yonkers under the second 
code number? 

A Correct. 

Q And it was only after you tee the invoices 
together and sent them over to Brooklyn, then Brooklyn knew 
what F!M had bought under the Centrol name? 

A Correct. 


Q And the collection of invoices for parts thet wer 


unpeid would accumulet. over a period of days, would thy — 
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A No, because at thet time the invoices were 
basically coming in in one weeks purchases all in the one 
mailing. 
Q How often did you pay Centr: 1¢ 


A Central, we normelly paid them sometimes in 


advance but we would have alweys paid them by the 20th of the 


month which is Ford's statement date. Ford hes a cutoff date 
of the 20th, but by the 20th of the month, we would be 
completely peid, but there were occesions when we did p«y in 
advance. 

Q When you say "paid in advance," in advance cf what; 

A In advence of the statement being issued by 
Central to us. 

Q The statement from Ford is dated the 25th o1 the 
| month; is that correct? 

A Thet is correct. 

Q I don't understand whet you ore saying about your 
paying in edvance. 

You were sending a check over to Central befrer. 
you had received the stotement as of the 25th of the month froi 
Ford? 

A Correct. By totaling the invoices, we were aWere 
how much we owed them ot any given time. 


Q And you diu thet once a month ¢ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


0184 


McKee-cross 219 

A We would do that to keep it from accumulating to 
such a point that it would be unbearable. 

Q But it was « whole month's invoices you wer: 
totaling et that time? 

A We would be totaling one week's invoices at any 
@lven time. 

Q So far as your payment, you only paid once a 
month, didn't you? 


A There were periods where we paid more than once a 


i 
| 
' 


month, but our finsl payment would be by the 20th of the month} 
Q You say there were periods when you paid merc 
often than once a month. Can you identify for us those 
periods ¢ 
A It would be very herd.. 

MR. JULIEN: Your Honor, I cannot recsll rny 
defendant contention indicated in the stipuletion which 
indicetes that eny part of their defense hss to do with the 
payments inter sess€ between my client and Central. 

THE COURT: Your objection is on relevancy: 

MR. JULIEN: Yes. 

AR. MAC CRATtE:s Your Honor, this goes to the vcry 
heert of why a second parts code in this kind of a situeticn 
is a deception and a totally improper pre-ctice and confirns 
the soundness of the Pord policy. It elso gots to point out 
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the credit risk that is borne by the dealer and the obligation 
thet the dealer is assuming in doing business in this f¢shion, 
and we heve a whole series of different turns upon which thi 
particular kind of arrangement has been carried out from yerr 
to year. 
There was en arrangement et the beginning. 
had $15,000 of security given, and I want to follow down the 
development of this relationship and the relationship cri the 
various deslers to show what ere in truth its component pp: rte.| 
MR. JULIEN: If your Honor pleases, in this cas- 
these defendents have never claimed that the termination of 
either the code or the ellowances tc my client were gener. Wrou 
by any credits between them and Central. Central hes never 
complained. How do they come in a position? 


THE COURT: You do complsin bout the terminsticn 


MR. JULIEN: Yes. 
THE COURT: I think he has to go into the use 


the second code, 


| 
| 
of the seccnd code’ | 
| 
| 


MR. JULIEN: If he claims we were delinquent tn: t 
| is one thing, but he docs not meke that clicein, There is 
such statement that I recollect anywhcre end, therefore, it is 
irrelevent to this 


MR. MAC CR... t submit, your Honor, it go 
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the very heart of understanding Ford policy with respect to 
secondary parts codes and situations where they are ee 
and situations where they could be justified. 

THE COURT: It 1s moving very slowly. I think 
we could somehow get the point without going at such a snail's 
pace. 

I think that all of the methods of doing business 


is certainly relevant. 


Cen we just pick 1t up a little bit, Mr. MactUrite: 


Q Did there ccme a time, Mr. McKee, when you went 
to a surety company to set a bond to give to Central to 
secure your account with them? 

A Yes. 

Q Do you recall when thet was ” 

A I don't reelly recall. Possibly '67, '69, 

in tnere. 

I show you Defendant's Exhibit Ag for identilic: - 
tion end ask you if thet refreshes your recollection? 

MR. JULIEN: This is another cxhibit that h: 
never becn shown to us. 

TH: COURT: Let's not get into that. 

Does that refresh your recollection, Mr. McFec. 

1G @gOcs. 

Want do you recoll os to thc Cimc when on 
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application was made for security‘ 
A I don't really recall anything particular ebcut 
4t at that period, 


Q Whot do you recell ebout an application for 


security tor Central? 


A I believe at thet time we wished to extend ¢ 
credit further with Central. I think our originel agreencni 
2ilowed us to purchase $20,000 worth of parts, but now iit 

more than the original 20,000. I believe thet wos 
the reeson we did apply for this. 

Q This is an application -- I will ask you to 
identify the document. 

A It is an application to the Actna Cosualty «an 
Surcty Company, Hartford, Conncctieut. Application fcr 
license permit, miscelleneous. 

ee And it is an application for - bond in what 

4 $40,000. 

And it is dated when: 
September 10, 1971. 
MR, MAC CRATE: 1 offer in evidence the bon: 


applicetion. 


ca warmannears nena rat 


JIEN: Did you ever take this bond out- 
TH: WITNESS: Wo. 


MR. JULILN: Did Central Lincoln vcver recely 
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bond from you? 


THt WITNESS: No. 


MR. JULIEN: I object to it as immaterial, 


TH: COURT: Overruled. 
(Defendant's: Lxhibit AZ received in evidence. ) 
Q Do I understand that you were asked by Centrai 
to increese the security that you gave them when the amount 
of your accumulating obligations exceeded $20,000% 
MR. JULIEN: I don't think that is the answer. 
is ¢ rephrasing. 
THE COURT: Let's have the answer. If it is 
cummcry, the witness can say so. 
Did Central esk you? 
THE WITNESS: I do not’ recall if Central dic 
« us for such e thing. I don't rerlly recall. 


AZ bears your signaturc, does it not, on th. 


Correct. 
Q And you did prepare this applic: tion. Then wnrt 
happened to it” 
A i believe we just dropp: da it at thet period. Wi 
never did go any further with it. 
Q OO ven remouber anything of the circumstance: In 


which you signed that document, A%? 
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I don't rerily. 

THE COURT: Have you taken his deposition? 

MR. MAC CRATE: No, we have not. 

THE COURT: You are doing | deposition. Sh il 
we adjourn the trial while you complete discovery ‘ 

| MR. MAC CRATE: Your Honor, there is a stréenge 

coincidence of dates thet I want to get to. 

THE COURT: Let's get to it. 

Q This applic:tion for a bond was in September 1% 
wasn't it? 

A Yes. 

Q When did you first learn thet the Ford policy 
respect to the wholesale incentive hed been chenged? 

A In November of 1972. 

Q And despite your knowledge of Ford policics ¢na 
practices, the first you ever heard thet a wholesale incenti 
was not due on sales to a wholcsaler, was in November ct 19, 

A Right. 

Q And it is your testimony that this applicoetican for 


security for Centrel in September of 1971 hed absolutely 


1971 ¢ 


Correct. 


nothing to ao with the change of policy of Ford in July oF 


From whom uid you first Jearn thet there hed bern 
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e change in Ford policy in July o1 2971? 


A From Mr. Pollack of Atlas Lincoln-Mercury. 


Q Did you have a master price list for Fora parts 
and accessories in your premis:s in Yonkers back in the 
period 1971, 1972? 

& Yes. 

Q Have you continued since thet time to have a copy 
of the parts and accessories price list in your premises in 
Yonkers ? 

A Yes, 

Q I show you whet has been marked as Defendant's 
Exhibit H for identification and ask you if that is a cony 
the price list as of April 1974? 

A oe 28, 

8) That wes the type of price list that you hase hed 
at all times at your premises in Yonkers? 

A When you usc the word "type," I say, yes. 

Q It has been amended from time to time and new 
peecs are provided, is that whet you ore rcferring to, sad @ 
new back, perheps, when one gets worn out’? 

4 It hes becn smended as to pages being removed 
as well as additional pages. 

Q So that fron time to time old pages are tekon out 


and repigcement pages wre put in? 
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A Correct. 

Q And you are familiar with the fact that in the 
front of the price list, there is a section entitled "Gene rol 
Inform: tion <" 

A yes. 

Q Back in 19/1 in that section there was a descrip- 
tion, was there not, of the various discounts and allowances 
that were available with respect to parts ? 

A I would egree to that, yes. 

MR. MAC CRATE: I would like to offer in evidenc: 
at this time Exhibit H for identificetion. 

MR. JULIEN: No objcction. 

THE COURT: What is the purpose of the offc1. 
Does it show that the change in terms of the wholesale 
incentive was reflected in an amendment to this document 
published at or ebout July of 1971 or something like thc: 


MR. MAC CRATE: I am prepared to put thore 


particular pages in evidence, your Honor, but I thought it was 


a convenient time to mark the volume because there will] ic 
occesion to refer to particular portions of 45. 
TH: COURT: Proceed. 
(Defendant's Exhibit H received in evidence. ) 
MR. JULIEN: If counsel is sbout to embirk (nn 2 


Aew subject, would you give some consideration to what J ted 


| 
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you in the robing room? 

THE COURT: Whot time do you need to leave’ 

MR. JULIEN: I have a 4:30 appointment. 

MR. MAC CRATE: It is not a new subject. 

MR, JULIEN: If he is in the middie of something, 
I prefer he finishes that subject. 

THe COURT: All rignt. 

Q I show you Plaintiff's 3 in evidence and ask ycu 

to look at the third end fourth pages of Plaintiff's I'xnivit 2 

THE COURT: Has 8 been received? 


MR. MAC CRATE: I withdrew that. <I heve becn lea 


| 
| 
| 
to believe that it was in evidence. 
XY think, your Honor, thet being the cese, I don't 
heve the easy mechanicol step that. I thought I did have. 


THE COURT: We will edjourn until 10 o'cloct 
tomorrov, 


(Adjournment) taken until September 25, 1974 ut 


10 o'clock a.m. } 
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FLM COLLISION PARTS, INC., 
Plaintift, 
against 


73 Civil 713 
FORD MOTOR CO. and FORD 


MARKETING CORPORATION, 


Defendants. 


New York, N. Y. 


September 25, 1974 - 10:00 a.in. ! 


(Trial continued, ) 


THE COURT: I always feel apologetic to everyone 
if I yet irritable, and I have been for the past couple of 
days, but what concerns me was, there was a meeting Friday 
at which we went over a very extensive stipulation in which 
there was outlined the contentivuns cf fact by the two sides 
that had not been stipulated. 

Now, it seems to me that the whole purpose of going 
through that exercise is obviously, to eliminate the need for 
testimony on items stipulated and to have testimony only on 
the issues of fact raised by the contentions of the two 
Sides that are not stipulated. 


One obvious omission from that whole document was 


the subject cf damages, but on liability, it seems to me, 


that document should have been the sguide for the trial. It 
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does not seem co me it has been, and I, frankly, have experi- 
enced some frustration, which I am sorry for, but 30 be it. 

It seems to me we have had a lot of evidence taken 
on items which were Stipulated, and it seems to me that we 
have had evidence taken and issues raised which were not 
embraced in the contentions outlined by the parties. 

I don't understand why this is true. There was 
ample ieee toate for both sides to fully understand and 
Clarify the issues in the case. The issues werr really 


a “4 


laid out pretty well by the motion for a preliminary injunc- 


tion. Thére was no mystery, really, as to what FLM was 


claiming. The basic problem was presented then and is pre- 


sented now, and that is, can Ford make the kind of conditions 


about wholesale allgwances that they made in the policy that 


they announced as of July 1, 1971? That is the overriding 


issue in the case. 


There are other issues raised by the plaintiff's 
contentions and the defendants' contentions, but basically 
I chink this is an issue of law. 

Certainly, there was a good deal of very specific 
information about what the plaintiff is specifically claiming 
which was brought out in a motion for preliminary injunction. 
Following that, both sides had the Opportunity to address 


interrogatories each te the other Side, take depositions an2 
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ask for a clarification and a narrowing of contentions in the | 
| 


case that was a mystery. If there were any last-minute 
problems raised by new counsel for the plaintiff and wrong- 
ness of witnesses that was alluded to yesterday, that is 
something that should have been brought to my attention. 
Friday I thought we were coming to trial on a very 
efficient basis, and I thought -- and I still think -- that 
the case deserves no more than three trial days. I see no 
reason for having to go over these three days, and I see no 
reason to have to go into Monday, but I have given you Monday 
and J will tell you, this case will finish Monday. You can 
yo into any kind of detail, but the case will finish Monday. 


MR. MacCRATE: With all due respect, your Honor, 


I must say this has been one of the most unusual cases in 


which I] have been involved. What has come about here in the 


last few days before trial is just an uncommon experience for 
me. 

THE COURT: No objection was ever raised to me. 
{ was available Friday, and I just cannot have -- because 
{ will really rebut that point by point if you make any more 
of this, Mr. MacCrate, and it is what I was trying to address 
myself to in a fairly gentle way now, but I don't want to be 
critical of counsel, and I don't really feel it, but I am 


concerned about the need fer me to proceed in something 
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approaching an efficient manner, and if there were problems 
raised by last-minute maneuvers of any kind by the new lawyer 
for the plaintiff or confusing list of witnesses or confus- 
ing list of documents or any of that kind of thing, I was 
available, and I could have heard objections on Friday. 
We were together for a fair amount of time, and I could have 
dealt with it; I could have arranged to get together and | 
clarify the issues to the extent necessary, whatever. | 
But I did not believe I was starting a trial where | 
the issues were not crystallized, and the whole purpose of 
having the exercise of stipulating and laying out the un- 
stipulated contentions was to crystallize the issues, and it 
makes a lot of difference in going to a trial where the issue 
are crystallized and where they aren't. 


If the issues are not crystallized, people ca. 


whether it is relevant or not. I did not believe we were 


introduce evidence on anything at all, and nobody knows 


coming to trial on that basis. 

I was not apprised of a problem in advance of 
Monday morning. I was given to believe that a satisfactory 
Stipulation and list of disputed contentions was arrived at 
as of Yriday afternoon, and I assisted in having that get 
done, and I don't want to get into a battle with anybody 


in this courtroom, but I don't understand it any other way, 
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and the only thing we can do now is to go forward as of 
Wednesday morning. But I am saying to you that I would 
hope -- and I am going to do everything within my power -- 
that we can keep this trial within the limits of that pre- 
trial order, and there are lots of things that are being 
yone into that are beyond that pre-trial order, and I will 
try to keep the evidence within it. 

MR. MacCRATE: Your Honor, in a letter to the 
court on the 13th of September I attempted to lay out the 
problem with respect to witnesses. The letter was a communi- 
cation, it is true, to plaintiff's counsel, but at that time 
I sent a copy to the Court to alert your Honor to the kind 
of problem we were encountering, and we made every effort 
Over the ensuing week to do all that was humanly possible 
on the part of counsel to prepare the thing. 

The first response we had to stipulating facts, 
as your Honor 1s aware, was the Thursday before trial, and 
we were before you that Friday with that difficulty that 
emerged after our conference of Thursday, when counsel 
Wanted to withdraw fron part of the stipulation that was 
made. 

ik COURT: ‘the only difficulty I was told about 
on Friday was the attempt by plaintiff's counsel to withdraw 


from the stipulation on some nine points. I was told of no 
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other problems stillexisting as of Friday. 

MR. MacCRATE: But we hoped we were resolving 
it. On Sunday we still were waiting for the exhibit list. 
On Sunday afternoon, at four o'clock, the afternoon before 
the trial begins, we obtained a copy of the exhibit list. 
rhere were 161 documents on that list. 

What has now ensued on the trial is in no way a4 
reflection of that exhibit list. 

THE COURT: .{ would not expect, Mr. MacCrate, 
if i got an exhibit list on Sunday afternoon, the Sunday 
before the trial, that I would be expected to meet every 
single, last factual point raised in 101 exhibits. I would 
not expect it. I would expect that the case would be going 
to trial on the pretrial order which had been signed and 
stipulated to the previous Friuay, 

So all I am saying is, and I am just repeating 
myself, but I don't really understand why there is this 
problem, and IT really feel that the issues are better 
crystallized than we have somehow demonstrated in the last 
two uays. 

Let's go forward and finish your cross-examination 
Of Mr. McKee. 

| have gone over in the last few minutes the pre- 


trial order, and the issues to me, except for damages, are 
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very well laid out in that pre-trial order, and I am going 
to expect the parties to stick to that, md if you want to 
retresh your memory at a recess, perhaps it would be a good 
idea for the lawyers to go over that pre-trial order and 
let's stick to it. 

MR. MacCRATE: With all due respect, I did not 
know until Monday afternoon, after the trial commenced, that 
the plaintiff was going to have a truncated case instead 
of the eleven witnesses that they had identified to me, and 
I had no way of indicating that until Monday afternoon. 

THE COURT: Okay. Let's just go forward. 

resumed. 
CROSS-EXAMLANATION (Continued) 
BY iiR. MacCRATE: 
Mr. McKee, you spoke of a Mr. Collura helping to 


out papers in 1968. Where did that sorting out take 


In Brooklyn. 


Tnis was at the offices of Central in Brooklyn? 


‘Yhere was great confusion over the transactions 
between FLM and Central; is that the fact? 


‘where was not great confusion. There was some 


Coulusion. 
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And it was necessary to bring in someone else to 


out the people at Central? 


While you operated with the secondary parts code 


of Central, how did Central know that you were not reselling 


the parts to other dealers? 
they did not know. 
bid they know as to any particular sales to whom 
did seli? 
do. We had never advised them such. 
bid Mr. Kramer relly know anything more than you 
to tell him about what you were doing with Ford parts 
at that time? 

de knew that the parts we were purchasing were for 
Sale to auto body shops. 

On which sales were the wholesale incentive claims 
lade:on sales by Central to FLM or on sales by FLM to its 
customers? 

On sales from FLM to its customers. 


At that point, you were really masquerading as a 
franchise dealer, were you not? 
Objected to. 
Lik} COURT: Sustained. 


You were using the name of Central for your busi-~ 


McKee - cross 


MR. JULIEN: I object to that. These are matters 
covered in the stipulation of facts. 

THR COURT: They are amply covered by the specific- 
ation. This 1s an argumentative cuestion. The objection is 
sustainea. 

On the books of Central, was there any reflection 

sales to FILM? 

A { nave never seen Central Lincoln-Mercury's books, 

1 couldn't answer you. 

On what could they have made -- on what basis could 

they have made an entry in their books? Do you know? 
JULIEN: Objection. 
COURT: Sustained. 

QQ After the secondary parts code was canceled, 
effective January 1, 1971, on which sales were wholesale 
centives claimed: on sales by Central to FLM or on sales 
by FLM to its customers? 

A From Central to FLM. 

So a whole new accounting scheme had to be devised 
between you and Central at that point, did it not? 

A I don't really fully understand the question. 

“he incentive claims before were on sales made by 


FLIM to its customers; is that correct? 
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That is correct. 

But after the cancellation of the second code, the 
incentive claims were based upon sales from Central to FLM; 
is that right? 

A Rigne. 

Q Two different types of sales were involved: before 
the code was canceled and after the code was canceled; is 
that right? 

A Correct. 

Q There was a great deal of new accounting arrange- 
ments that had to be worked out at that time, was there not? 

A There were some accounting arrangements, but not 
a great deal. 

Q You said yesterday that the value of a second 

was simply the convenience of paper, did you not? 

A It did relieve the dealership of a paper problem. 

a) Wasn't there a lot more co it than that? Didn't 
this really put FLM into the shoes of a franchise dealer? 

A It allowed the parts to be shipped directly to 
the FLM address. 

And the invoice came to the FILM address? 

Yes. 

The bills came there? 


xes. 
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Q Ard Central only knew about the transaction to the 
extent that you passed information to Central? 
MR. JULIEN: Objected to. 
THE COURT: Sustained. 
Mr. Julien, I didn’t understand you were making 


a separate, independent anti-trust claim because of the 


failure of Ford to give the second code number to FLM or for 
sales to FLM. 

Again, I am going to go back to the pre-trial 
order. I don't see anything in the pre-trial order at all 
abo ut any contention based upon the failure to permit a 


second code number. 


MR. JULIEN: The introduction of that material, 
Sir, only shows knowledge on the part of Ford that we were 
a wholesale customer and, consequently, this indicates that 
we are an indirect customer of Ford with respect to the 


Robinson-Patman Act violations. 


THE COURT: In other words, your argument about the | 
second code is about, let's call it circumstantial evidence 
of what you claim are substantive violations of anti-trust 
laws? 

MR. JULIEN: Yes. 

Tiik COURT: But you are not saying -- and maybe 


this is a fine distinction -- but you are not saying it was 
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in and of itself a violation of the Sheriman Act or the 
Robinson-Patman Act to withdraw the second code, are you? 

MR. JULIEN: I am saying, once having granted it, 
it would be a violation. 

THE COURT: What is there in the anti-trust laws 
that forces Ford to allow to Central a second code number 
for sales to FLM? 

MR. JULIEN? Ut is this: Since Ford, it is true, 
may elect who its customers May be, perhaps, once having 
recognized that we are a substantial wholesaler, by withdraw- 
ing that code it makes it the more difficult for my client to 
secure the necessary crash parts for its business. 

This in itself is an obstacle to distribution. 

THE COURT: All right. Go ahead. 

BY MR. MacCRATE: (Continuing) 

Q I show you Exhibit AXand ask you, in addition to 
that type of statement sent to Central, what other informa- 
tion did you send to Central with respect to your business 
with the Central code number in July of 1969? 

A This would be the only information I would send 
them. 

Q Mr. McKee, I show you a copy of Plaintiff's 
exhibit 104, about which you testified yesterday. Does 


the date on that check refresh your recollection as to 
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when you had a conversation with Mr. DiAngelo about moving 
your location from Yonkers to Mount Vernon? 
A Yes. It would be in this time period. 
THE COURT: What is that? 
THE WITNESS: The date on this is 5/8/70. 
bid Mr. DiAngelo in his conversation with you at 
that time call your attention to the fact that the secondary 
parts code issued to Central was under study and being 
auestioned? 
A Not that I recall. 
You don't recall anything of that type? 


I don't recail. He may have done so, but I do not 


You testified that for many years you retained in 


your office a Ford price list; is that correct? 
Correct. 
And you have attempted at all times to keep it up 
to date? 
Correct. 
A f ask you if Defendants' Exhibit AH for identifica- 
was among the pages that you received for insertion in 
parts manual on or about a date in late June or early 
of i971., 


A [ would say ves. 
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MR. MacCRATE: I offer All in evidence. 

THE COURT: Any objection? 

MR. JULIEN: No objection. 

(Defendants' Exhibit AH for identificavcion was 

received in evidence.) 

THE COURT: Does this have the change, Mr. MacCrate 
about the incentive allowance? 

MR. MacCRATE: Yes; it does, your Honor. 

THE COURT: Can you point that out to me? 

MR. MacCRATE: The changes, your Honor, appear on | 
the page that bears "25" in the lower right hand corner, and 
they are marked with a square, which is a control, and we wil 
stipulate that that will not be on a copy received by a 
customer. 

MR. JULIEN: I don't understand that. 

MR. MacCRATE: Before I offer that stipulation, 
I better confirm when this marking was put on. 

The marking on the second page, your Honor, is 
something that was added to the exhibit in the course of 


preparation. 


to direct my attention? 


Mk. MacCRATE: Yes. There is a box that goes aroun 


the change. 


THE COURT: You mean the handwritten indication 
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THE COURT: The printing was all in the sheet as 
distributed to the customer, 
MR. MacCRATE: That is correct. 


TiiE COURT: And the witness said he received all 


Under "Ineligible Sales", I guess this means 
ineligible for the wholesale incentive discount, sales to 
any customer not engaged in automotive or repair work, except 
tor export agencies. 

All right. 

MR. JULIEN: In that other box under "Ineligible 
Sales", that, too, is something which has since been inserted 
It was not printed that way. 

MR. MacCRATE: The box was not, but it also 
indicates a change in the June 30, 1971 revision. 

THE COURT: I think it is obvious. The lining 
around the printing was not in, but the printing was in. 

MR. JULIEN: Would it be helpful, if your Honor 
pleases, if we had the companion piece which existed prior 
to this change? 

THE COURT: You mean you want to offer it? 

MR. JULIEN: I would like to see it. 

THE COURT: Ask Mr. MacCrate, but let's go on. 


Nr. McKee, I show you Defendants' Exhibit L for 
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identification and ask youif you can identify ‘hat document 


for us. 
A This is a pad known as the WINS, or the Wholesale 
incentive claim paid, to be used for March 1974 claims. 
Q The WINS system was introduced on an optional 
basis at an earlier time, was it not, before 1974? 
To be honest, the WINS system -- I really don't 
remember when it was put into operation. 
THE COURT: What is t.. exhibit number you are 
looking at? 
THE WETNESS: Exhibit L. 
THE COURT: What is it? 
THE WITNESS: It is a pad of wholesale incentive 
claim pad. 
THE COURT: What is the date of the form? 
HE WITNESS: March/April 1974claims. 
Q Is that the type of form that is presently used 
for claiming incentives? 


A I cannot answer it. I do not have the current 


Q I show you the printed list of part items which are 
a part of the overall form headed Wholesale Incentive Claim 
Form and ask you if a form similar to that was not prepared 


by you or under your supervision prior to November of 1972. 
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Yes. 

MR. MacCRATE: I ask that the page I have just 
shown the witness be marked L-1l fer identification. It is 
the very first page of the listing of parts, and I would 
offer that page in evidence, 1} don't believe I have laid a 
proper foundation for the rest of the document. 

MR. JULIEN: No objection. 

(vefendants' Exhibit L-1 received in evidence.) 

tuk COURT: Let me see it. 

I don't understand the Significance. 

(To the witness:) You are saying a form of this 
type, this exhibit, was used by you before November 1972? 


THE WITNESS: In that area, yes. In that time 


THE COURT: What does it do? Does it List @ lot 
of part numbers? 

HE WITNESS: It lists a lot of part numbers -- 
In that particular one, JT think it lists the incentives for 
the jiven part. 

Vik COURT: in terms of incentives or in terms 


the doliar ure? 


THE WITNESS: In terms of the dollar figure. 
iE COURT: What are you Supposed to enter on this? 


Hi WITNESS: You enter in this one, I believe, the 
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quantity sold; you enter the invoice number to your customer. | 


3 If you had a Ford dealer emergency, it would be entered here. 
4 A major fleet -- incentives claimed on a major fleet or 
5 || Government sales and shop sales are listed separately. 
6 THE COURT: You are supposed to specify whether 
7 this was a regular wholesale account, namely, an account of 
: a repair shop, something like that? 
9 THE WITNESS: Right. 
10 THE COURT: Or whether it was a sale to a major 
n || fleet, like a Govenment unit? 
THE WETNESS: Yes. 


13 THE COURT: Or whether it was to a Ford dealer 


right? 


in an emergency; 


Yes. 


THE WITNESS: 


There is a column which has at the 


THE COURT: 


top "Shop Wholesale". What is that? 


18 || THE WITNESS: Items used in the shop, used to 


repair an eligible customer's vehicle, used in the Ford 


20 dealer's shop. 


21 "Hit COURT: You would not get an incentive discount 


would you? 


on that, 


23 THE WITNESS: If the customer was eligible for 


discount. 


PHIL COURT: What kind of customer would be eligible 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


¥ 


5464 


RKP McKee - cross 246 
for uiscount or the sales to many eligible -- I don't under- 
stand. What do you mean? 

THE WITNESS: A small fleet would be eligible. 
Anyone with more than six Ford vehicles would be eligible 
for a shop discount if it was repaired in his own shop, as 
compared to selling the part to the fleet for use in the 
fleet owner's shop. 

THE COURT: In other words, if you were the 
franchise dealer, if you sold a part to, say, the General 
Services Administration, then that sale would be eligible 
for the incentive discount; right? 

THE WITNESS: Yes. 


THe COURT: Suppose that GSA brought the car in, 


and you made the repair in your shop, you being the franchise 
dealer: would it be eligible for a discount? 


THE WITNESS: It would then become a shop whole- 


THE COURT: And it would be eligible for discount? 
THE WITNESS: Yes. 
THE COURT: What is the significance of introduc- 


iny this form, Mr. MacCrate? 


type of form that your Honor saw yesterday -- and I hand 


to the Court vefendants' Exhibit AV as a sample -- and to 


| 
} 
| 
Mk. Mac CRATE: I want to distinguish between the | 
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distinguish the type of form that was mandated and used prior 
to January 1, 1972, with the form that was introduced on an 
optional basis January 1, 1972. 

This is an aspect of the control problem that I 
was speaking about in explanation to your Honor yesterday. 

THE COURT: What does it show? What are you try~- 
ing to show from the distinction between the two forms? 

MR. MacCRATE: There is an entirely different 


character of information that is now provided for, and that 


whole pad is sent to the claimant to prepare with every part 


number identified, and it is all an attempt to control 


erroneous claiming. 


of eRe 


THE COURT: In other words, the old form, illustrat 


ed by AV, didn't specifically ask whether the customer was a 


Ford dealer or a body shop or a fleet or who. it didn‘t ask 
any ot that kind of information; right? 

Mk. MacCRATE: That is correct, your Hionor. 

THE COURT: And the new form, as we have discussed, 


asks all that information, and, as you say, it is intended 


to implement this kind of control. 


BY MR. MacCRATE: (Continued) 


0) ‘nis change in the form of claiming came to your 


attention at the beginning of 1972, did it not? 


| 
| 

| 

| 

| 

| 

| 

| 

| 

| 

| 

All right. | 
' 
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A That is correct. 
Q And, in fact, a certain confusion arose because 


you were right up to date as to the requirements, but 


Central was not, and you prepared your claim on the new forms 


anc Central prepared their papers for their own internal 
Sales of parts on the old form? 

MR. JULIEN: I have to object to that question in 
that form. Tt contains statements of fact. 

ThE COURT: If the statements of fact are correct, 
he can say so. 

A 1 have no means of ascertaining what forms Central 
Lincoln-Mercury was using to collect incentives. 

I show you Defendants’ Exhibit BA for identifica- 
tion and ask you if that does not refresh your recollection. 

MR. JULIEN: This is not on your exhibit list? 

‘In. MacCRATE: I am not sure how far the exhibit 
list runs. ‘This is a document I had for cross-examination. 
The letter is from Central Lincoln-Mercury to Autolite Ford 
Division; therefore I have no copy of such a letter. 

They state a confusion. The fact -- 

THL COURT: Don't read the letter. It is not in 
evidence. 

(vo the witness:) Do you have any knowledge of 


the subject matter of that letter? 
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THE WITNESS: It refreshes my memory to the fact 
I had a phone call regard'ng why we had used this particular 
pad. 

And you explained that it was the new form? 

A That this was the pad tnat had arrived at our 
premises. 

Q And this was due to the fact that so long as you 
had the second code number available to you, communications 
went to the address shown with that code number? 

A Correct. 

THE COURT: What is the date of that letter? 

MR. JULIEN: January 31, 1972, your Honor. 

I don't understand that question. It conflicts 
with the revocation of the code number. In 1972 he didn't 
have the code number. 

THE COURT: If you have an objec tion as to rele- 
vancy, why don't you make the objection? If you don't, you 
can reserve and ask questions on redirect. 

I don't understand what difference it makes about 
whether he was up to date on the forms in January of 1972 
and whether there was some confusion. All of this completely 
escapes me as far as the issues in the case are concerned. 


MR. MacCRATE: One of the aspects of this, your 


Honor, is the close attention that FLM paid to changes in 
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Ford procedure. 

MR. JULIEN: That is not an issue in this case. 

MR. MacCRATE: The question of knowledge of the 
change in policy in July of 1971 and the continuance of a 
claim of incentive at a time -- 

THE COURT: I don't think that makes the slightest 
bit of aiflerence. 

You have put in evidence the page amending the 
price manual, and the witness has admitted he got that page. _ 
I will assume he either knew or had notice of that change 
the minute it was made, and I will further assume that de- 
Spite that knowledge or notice he kept on trying to get the 
wholesale incentive allowance. 

I don't think it makes the slightest bit of differ- 
ence, It 1s a matter of whether he was in fact cut off in 
November or July. The real issue in this case is whether 
the cut-off was valid and whether he knew about it in July 
of '71 or November of '72, and how does it relate to anti- 
trust? 

Are you saying he comes into court with unclean 
hands or something? 

MR. MacCRATE: Your Honor, the whole difficulty 
that you have in properly policing and enforcing a price 


Structure such as is involved here is one of the matters we 
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are trying to lay before the Court so it can be understood. 
TIE COURT: You improved your form. Ford was 
concerned about what they term the policing, so they improved 
their form, and I will assume there was a problem in ascer- 
taining the facts about whonthe franchise dealers were 
selling to and what kind of accounts. 
I don't think, again, it has anything to do with 
this case. Ford knew -- at least, some elements of the 
Ford organization knew -- as early as 1969 that Central 


was selling to FLM and FLM was in turn selling to body shops. 


That, I think, is well established. 

Some elements of the Ford organization may not have 
known. I don't think that the anti-trust claim hinges on 
that in the slightest degree. 

Ford ultimately did two things: they revoked the 
second code, and they changed the policy on incentive dis- 
counts, and, after that, maybe it took a little time for the 
knowledge of that change to percolate to all the necessary 
people. I just say, so what? 

MR. MacCRATE: I will not dwell further on it, 
your Honor. I will possibly advert to it in briefing. 

THE COURT: All right. 

MacCRAYTE: (Continuing) 


McKee, were any of the changes in your 
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your contractual arrangements with Central put in writing? 
A Not as I recall. 
Q Is there any correspondence on the subject? 
I couldn't reGall at this moment. 
Was it all just word of mouth? 


Mostly it was on a gentlemen's agreement, word of 


@) And the increase from two per cent to three per 
cent, to which you referred yesterday, in the amount that 
you would pay above the dealer net: that was a change? 


A That was agreed verbally. 


mouth, verbal, usually by telephone. 


Q When you learned that Central was selling out, what 
steps did you take to continue your arrangement with Atlas? 
A I didn't change in any manner. I had a letter from 


the principal of Central Lincoln-Mercury saying as of a 


certain date he would no longer be the principal, but the 


new, incoming company, Atlas Lincoln-Mercury, would continue 


to do business on the same basis. 


Q Did you go and talk to the new Atlas man? | 
A No. | 


Q You didn't have any conversations with the man who 


took over at Atlas? 
A At a later date, yes. 


Q liow soon did you have any conversations with the ma 
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at Atlas? 
A I couldn't recall how soon, but I know it was 
later than receiving the letter from Mr. Gordon. 
Q Do you recall the date of the transfer from Central 
Mr. Gordon, to Atlas, Mr. Pollack? 
I believe the letter was July 14th. 
How long after July 14th did you speak with Mr. 
k about this arrangement? 
I do not recall how Long. 
Would it be within the next week? 
It would have been relatively within the next few 
weeks. ft wouldn't have run into months. 
THE COURT: And you are saying that the letter ad- 


vising you that Central was selling to Atlas, that Atlas 


would continue to do business on the same basis, was July of 


L972? 
THE WLENESS: July 14, 1972. 


THE COURT: And you talked to Mr. Pollack of 


Atlas some time later? 
THE WITNESS: Yes. 


Did you explain to Mr. Pollack how the paper 


was handled? 


rN i don't think we entered into any discussion. 


at that tiine decided to continue on the same basis. 
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Q Mr. McKee, I show you Defendants’ Exhibit BC 
for identification and ask you if you can identify for his 
Honor that document. 
A Yhat was a document which listed all of the parts 
sold by Central Lincoln-Mercury, but at that time, at the 
date here, it would have been changed to Atlas Lincoln- 


Mercury. All of the parts sold to us which would be eligible 


Q What is the date on the top page? 


8/28/12. 


August 28, 1972. And on the second page? 
Hugust 30, 1972. 

And on the third page? 

september 1, 1972. 


And on the fourth page? 


Also September 1, 1972. 
And on the fifth page? 


September ll, 1972. 


1 
under the wholesale incentive discount arrangement. 


And on the sixth page? 

his is out of rotation, It is Septemb er 7, 
The next page? 

September 15, 1972. 


And the last page? 


September 18, 1972. 
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Do you know where those papers were prepared? 
These were prepared at FLM Collision Parts. 
MR. MacCRATE: I offer them in evidence. 
TIlE COURT: Any Objection? 
MR. JULIEN: No objection. 
(Defendants' Exhibit BC for identificetion was 
received in evidence.) 


THE COURT: What was the purpose of this document? | 


THE WITNESS: This was to enable Atlas Lincoln- 
Mercury at that point to ascertain that the actual parts 
sold to FLM were listed in the price books as eligible for 


incentives. 


THE COURT: Central and Atlas had the price books? 
THE WITNESS: Yes. 
THE COURT: You were just making a summary? 
THE WLTNESS: Yes. 
) Would it be correct, Mr. McKee, that Exhibit 
which has just been received in evidence, was the form used 
after the cancellation of the second code, and Exhibit AX was 
the form used by FLM prior to the cancellation of the second 
code? 
A That would be correct. 


Tiit COURT: Can I see AX? 


ls uC a kind of transaction-by-transaction listing? 
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THE WITNESS: Transaction from Atlas Lincoln- 
Mercury to FLM Collision Parts. 

THk COURT: What do the entries mean? 

MR. JULIEN: Which one is your Honor showing? BC? 

THE WITNESS: This is the actual parts sold through 
the customer. 

THE COURT: Is there an indication of the sale to 
the customer by invoice number or date? 

THE WITNESS: This is the invoice. 

THE COURT: Over on the left you have listed the 
particular invoice, the quantity and the part number. 

THE WITNESS: And the incentive. 

THE COURT: There are a couple of columns, one 
labeled OP and one.labeled OM. 

‘HE WITNESS: At that time, the price book did show 
what was printed, and it had these notations alongside. 

THE COURT: What do they mean? 

: WITNESS: I never understood the significance 
of them. 

‘ COURT: What were the amounts in those two 
columns? the first entry of 262 under the heading OM, 
what is that? 

‘HE WITNESS: That is the incentive on that part. 


‘'iikk COURT: Meaning $2.62. Then under the heading 
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page. 


| 
| 
THE WITNESS: This is an accumulation from another | 
Tue COURT: This isa running balance of some “| 


THE WITNESS: A running balance. 


THE COURT: It doesn't look like that, frankly, but 


in the third item, under the total, you have 396, whereas the 

entry above it is 3461. That can't be a running total, can 

Lt? 
THE WITNESS: I cannot testify as to tnat. I don't 


remember what it means, 


THE COURT: In other words, you are saying to me 
that this for a certain period of time -- is this something 


you prepared daily? 


“Uk; COURT: So it is a list of the daily transac- 
tions which you were Claiming the incentive allowance on? 
Tlik WITNESS: Yes. I believe this may be the 
actual cost price of the part in the right column. 
BY MR. MacCRATE: (Continuing) 


Q Mr. McKee, is the form which has been marked 


| 
| 
| 
| 
| 
| 
| 
| 
VHE WITNESS: Yes. | 
| 
| 
| 
| 


Exhibit BC the invoice representing sales from Central to 


PLM at that time? 


A Yes, 
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2 1 Q And that invoice of such sales was prepared for 
ae: 3 || Central by FLM? 

4 | A The invoice? I don't veaily understand your 
. | question. 
6 | 1) BC was prepared by FLM, was it not? | 
7 H A 716s. 
e | Q Then it was sent to Central? 
9 A Yes. 
10 ©) In the case -- | 
ll | THk COURT: BC is August and September. Central | 
12 | wasn't even in existence. | 
13 MR. MacCRATE: I was speaking in terms of the form 
14 Q This was the practice that had been followed. Did 
15 | you understand my queston? 


A Yes. 


After Atlas succeeded Central, did you explain that 


you would prepare for Mr. Pollack of Atlas the invoice of 


the sale From Central to FLM? 


20 || MR. JULIEN: Just a moment. Are you treating this 
as an invoice? 


e) ls there any other document that reflects a sale 


from Central to FLM? 


A No. 


x & 8 B 


This is the invoice? 


Q 
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Okay. We will class it as an invoice. 

Did you explain this procedure to Mx. Pollack? 

Yes. 

Did you tell him that you would write up these 
forms with Central Lincoln-Mercury on them, "Sold to FLM 
Collision” and send them over to him? 

A I would not know if it was Mr. Pollack this was 
discussed with. It may have been his assistant, who at that 


time was Mr. Kratner, or possibly with his parts manager. 


But you did have such a discussion as to how this 


was to be handled? 

A Yes. 

Q When you learned that Atlas was being threatened 
with a charge-back for wholesale incentive on sales to FLM, 
did you owe money to Atlas? 

MR. JULIEN: I object to the question. 
THE COURT: Sustained, 

@) Didn't you receive some information in the course 
of October 1972 about a threatened charge-back to Central 
for erroneous wholesale incentive claims? 

A Threatened charge-back to Central? 

Q To Central. 

There was a discussion as to a charge-back, yes. 


At the time of that discussion -- Was it in October 
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of 1972? 
A It would be, yes. 
@) At the time of that discussion, did you owe a 
substantial amount of money to Atlas? 
MR. JULIEN: I think the sequence is a little hard 
to follow. 
THE COURT: The objection is overruled. 
A Could you restate the question? Did I owe a sub- 
stantial amount of money to whom? 
To Atlas. 
Yes. 


MK. JULIEN: Is this a new document on the exhibit 


MR. MacCRATE: It is a part of one of the documents 
MR. JULIEN: Can you tell me which one, so we can 
find it? 
Q I show you Defendants' Exhibit BB for identificatio 
and ask you if you can identify that letter. 
A Yes; I Gan identify it. 
Q What is it? 
A It is a letter from FLM Collision Parts, dated 
October 30, 1972, putting a demand on the Atlas Lincoln- 


Mercury Company for the incentives owing for August, Sentenbel 


and October of 1972 and also for credit due on return of ek 
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And you signed this letter? 


Yes; I did. 


MR. MacCRATE: May I offer the document in evi- 


MR. JULIEN: No objection. 


(Detendants' Exhibit BB for identification was 


received in evidence.) 


| 
| 
| 
| 
| 
: 
| 


"He COURT: I don't understand what this exhibit has; 


to do with the case. | 


MR. MacCRATE: It relates, your Honor, to testimony) 


on direct examination from this witness, and I will be happy 


to tell you. 


| 
| 
| 
THE COURT: What testimony does it relate to7 | . 
| 


Q Did you write that letter at or about the time of 


your conversation with Mr. Pollack, to which you testified 


yesterday? 


A I don't really understand the question. 

Q Yesterday, you recall, you testified about a con~ 
versation that you had with Mr. Pollack. 

A Yes. It would be in that general time. 


‘iE COURT: So? Does it rebut his testimony or 


supplement it? 
Mk. MacCRATE: It supplements his testimony on 


that poinct. 
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THE COURT: In what way? 

MR. MacCRATE: It shows that there was an account 
oweing from FLM to Atlas, that Atlas was having held up the 
claims for incentives,that Mr. McKee was saying, "I am going 
to claim those incentives on my balance, and you are just 
not going to get paid." 

This is the essence of this communication, and it 
relates directly to just what was the business situ .tion be- 
tween Atlas and FLM at that time. 

MR. JULIEN: If your Honor pleases, counsel has 
written in a great deal more than this says. 

THE COURT: I was trying to follow this. 

right. I understand what it says. 
incentive claims that were not being honored 
at that time included those that are reflected in Defendants’ 
Exhibit BC,did they not? 
A Yes; they would. 

THE COURT: The missing link in my mind on this 

point -- and obviously it is an important point -- is to 


determine whether Atlas terminated its sales to FLM because 


of its own business problems with FLM; right? I mean, that 


is the issue, isn't it? 


MR. MacCRATE: That was an issue that was presented 


of a direction from Ford or whether it terminated because 
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yesterday in testimony to which I objected. 
THE COURT: We have a stipulation that after July | 

1, 1971, FMC continued to give credits for wholesale incent- | 

ive allowance to Central and Atlas for sales to FLM until 

November 1, 1972, but did not give such credits thereafter. 
That is Paragraph 26. So we have the November 1, 


1972 date, as brought out in the stipulation. 


Then we have the defendants' contentions 15 and 
so forth, which states that FMC's responsible personnel did 
not realize until October '72 that Central and Atlas were | 
continuing to claim credits for wholesale incentive allow- | 
ance for resales which they were not entitled to have or | 
claim. | 
I have not heard any testimony about any build-up , 
a problem, or I haven't heard any testimony about the back- | 
ground for this Exhibit 88 in the October 3ist letter, | 
which you say indicates a business problem and a controversy 
about some amounts owed by FLM to Atlas and problems about 
whether Atlas should give him an incentive discount. 

{ have not heard any testimony about a background. 


Mk. MacCRATE: Your Honor, I am in the position of 


plaintiff's case. 


THE COURT: Let me just ask: 


being on my cross-examination of the second witness in the 
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(To the witness:) Prior to this October 3lst 
letter, had there been some discussions between you and Mr. 
Pollack or between you and Ford about your indebtedness to 
Atlas and problems about incentive discounts? 

THE WITNESS: There were no complaints whatsoever 
as to our credit rating. In fact, we enjoyed an excellent 
credit rating. 

THE COURT: I am not asking you about credit rat- 
ings. I am asking you about any amounts you owed and any 
problem about the incentive discounts. 

THE WITNESS: There were discounts -- discussions 
about the incentive still not being allowed by Ford Motor 
Company. 

THE COURT: ‘They were before October of 1972? 


THE WITNESS: Yes. 


THE COURT: When would they have started? 


was in a general matter as to the credit still not been issue 


THE WITNESS: I would say September. The ae 


by Ford Motor Company. 
THE COURT: Who told you that? 
THE WITNESS: Mr. Pollack, apparently. 
THE COURT: What did he tell you? 
THE WITNESS: That these credits had been under 


Study and had not been issued. 
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I should clarify that. These claims were under 
study, not credits. 

THE COURT: Did you then hold up or say you would 
hold up moneys that you would otherwise pay to Atlas? 

THE WITNESS: No. We still continued paying the 
regular statement but not any claims we had made for 
incentives. 

THE COURT: So you just deducted the amount you 
thought you were entitled to under the incentive discount? 

THE WITNESS: ‘Yes. 

COURT: And the obsolescent return discount? 
WITNESS: Yes, your Honor. 

COURT: Otherwise, you kept on paying? 
WITNESS: Correct. 

HE COURT: So the controversy was whether you 
would have to pay him the amounts involved in the incentive 
ana obsolescence credits when he was not at that time being 
allowed those things from Ford? 

THE WITNESS: That is right. 

Sip COURT: Did Pollack tell you that the claims 
about obsolescent credits were also being studied by Ford? 

THE WITNESS: ‘That was not discussed. That obso- 
lescence credit was not discussed at any time. 


“ain COURT: That was not a problem? 
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THE WITNESS: That was not a problem. 
THE COURT: The main problem was the incentive? 
THE WITNESS: Right. 
THE COURT: Go ahead. 
BY MR. MacCRATE: (Continuing) 


Q You had discussions with Thomas in October of 


1972, did you not? 


Inc, a franchised Ford dealer. 
Q Ana the operator of Thomas Motors is Mr. 
Haldassare. 

A Mr. Baldassare, correct. 

Q And you had conversations with him? 

Yes. 

Q In your conversatbns with Mr. Baldassare, did you 

propose a particular type of arrangement under which you 


would buy parts from Thomas? 


| 
| 
A By "Thomas", you are referring to Thomas Motors, 
) 
| 


| 
| 


A Yes. I proposed to purchase parts from him, the 


Sawe as I had been under the Atlas account. 
Q What percentage were you proposing? 


A At that time, i was proposing less than I was paying 


|; to Central. I proposed two and a half per cent. 
Q SO it wasn’t the same terms? 


A It was not exactly the same terms. 
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Q Following those discussions, what was the per- 
centage that was ultimately agreed upon? 
MR. JULIEN: I object to the question. 
MR. MacCRATE: Withdrawn. 
Q Did you reach an agreement with Mr. Baldassare in 
October/Novemher 1972? 
A We reached an agreement after we had been cut 


off by Atlas Lincoln-Mercury. 


Q When you say, after you had been cut off, you 
mean when you had received word that they would not sell 
more parts to you? 

A Correct . 

2) In the case of your arrangement with Thomas, was 
any of that in writing? 

A At that point, discussions were oraily, after we 


made the agreement to actually purchase through Thomas 


Motors. I dor't really know if we ever had a formal con- 
tract . I would have to be refreshed on it. There was an 


agreement that we would be allowed to purchase parts through 


Q I have requested your counsel to produce any such 


| 
tneir code number. | 
{ 
| 


agreements, and I have not seen them to this time, Mr. McKee. 
{£ any come to your attention, I trust you will bring them to 


the attention of counsel. 
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Did you, at or about the same time, enter into an 


arrangement with another Ford franchise dealer? 


A 


Q 


A 


Q 


Parkview? 


A 


Q 


Yes. 
Which dealer was that? 
Parkview Lincoln-Mercury. 


On what terms did you arrange to do business with 


On the exact same terms as stated by Thomas. 

Would you state for us just what were those terms? 
Those terms were five per cent over dealer cost. 
With respect to what payment? 

Payment we were asked to p. on a weekly basis. 
What was the agreement? 


The agreement was where possible we would advance 


them money on a weekly basis. 


Q 


Thomas 


A 


Q 


Was there any credit limitation placed on the ac- 


Not that I am aware of. 

How were the papers to be prepared? By whom? By 
by FLM with respect to the transaction? 

the payment from FLM to Thomas? 

Yes. 

Papers were to be prepared by Thomas. 


So this also differed from your arrangement with 
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Atlas and Central, did it not? 
A Correct. 
0) In your direct testimony, you referred at various 


times to weekly payments, thirty-day and payments in ad- 


vance. Could you identify for us what you mean by those 
three things, how they differ? 

A on a thirty-day payment, we would pay on receipt 
of statement, which normaliy arrives in our place around tne 
16th to the 19th of the month on a thirty-day payment. We 
would pay on the receipt of the statement. 

On a weekly, we would estimate our purchases for 


the week at a rough guess, not without checking actual 


figures; we would estimate our purchase was forty thousand 
this month, in which case we would then issue a check in the 
balance of from eight to ten thousand dollars. 

Your third question was -- 


Q ‘vhen you referred to payment in advance. 


A Payment in advance on a thirty-day account was 


allowed to accumulate to such an extent where it would become | 
| 


like a $48,000 check be withdrawn from our account at that 
time. We would issue a check, which we felt appropriate at 
that time to relieve us of the burden of one large check. 


THE COURT: These are three types of payments that 


you used or thought of or what? 
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WITNESS: Three types cf payments we actually 
did use. 
THE COURT: At various times? 
THE WLINESS: Yes. 
THE COURT: One is called a thirty-day payment? 
THE WITNESS: That is when we used the 13430 code. 


| 


THE COURT: And then you would pay the invoice when 


it came in from Ford? 
THE WITNESS: Yes. 
THE COURT: And that was a monthly statement? 
HE WITNESS: Right. 


THE COURT: The second type was what? 


THe WITNESS: I believe I said it was the weekly. 

THE COURT: Whom did you use that with? 

THE WITNESS: Mostly I believe with Themas Motors. 
There may have been cases where we used it with Parkview 
Lincoln-Mercury, but now I believe the question was Thomas 
Motors. 


THE COURT: In other words, you would just try to 


estimate the monthly -- estimate what would be coming in in 


THE WITNESS: This was a request from the dealer. 


THE COURT: But you would do that? You would try 


to estimate what would be due for a particular week, even 


the way ot a bill by the end of the month? 
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though you didn't have the formal statement? 

THE WITNESS: Yes. 

THE COURT: Wouldn't you know what you would owe 
for the week? You would have these daily summaries, wouldn't 
you? 

THE WITNESS: It would be quite a job to list each 
individual part we sold or purchased. 

TH COURT: So you would make it on a rough 
estimate; is that right? 

THE WITNESS: Yes. 


| 
THE COURT: Payment in advance. What is the | 


THE WITNESS: That is when we we decided we were 


aditference between that and weekly payment? 
voing to end up with a monthly account, which we would have | 

| 
torty-two, forty-six thousand dollars coming out of our | 

| 
bank account at one time. Then we would issue a_ check in | 
an amount which we felt would be appropriate to relieve us of 


the burden of such a large check at one time. 


vik COURT: This would be at some time you would 


THE WITNESS: Some time within the thirty days. 


THE COURT: When did you use that? 


THE WITNESS: I used it with Central Lincoln- 


hiercury. I used it with Atlas. 
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THE COURT: For a part of what you expected to pay? 
THE WITNESS: Yes, 
THE COURT: I don't think we have in the record 
what happened. We had reference a couple of times to your 
relationship with Thomas. I think you testified yesterday 
that the day after you were turned down ry Atlas or that same 


day you went to Thomas and placed the order that Atlas 


could not effect? 

THE WITNESS: Correct, 

THE COURT: That was in November of 1972? 

THE WITNESS: Yes, 

THE COURT: Did you thereafter deal with Thomas? 

THE WITNESS: Yes. 

HE COURT: For how long? 

THE WITNESS: I believe June of '73. I could be 
off by one month. 

THE COURT: Did you stop dealing with Thomas in 
June of 1973? 

THE WITNESS: Yes. 

THE COURT: What were the circumstances of your 
stopping? 

THE WITNESS: The circumstances was that the dealer 
principal had been replaced, and the new dealer principal 


aecided to verminate our account. 
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THE COURT: What was the name of the new aealer 
principal? 

HE WITNESS: Mr. Fivson. 

Ht COURT: Were there discussions? 

HE WITNESS: Prior to the cut-off? 

THE COURT: I won't get into that. 

He decided to terminate? 

THE WITNESS: Right. 


HE COURT: You mentioned Parkview. Did you deal 


Parkview? 


THe WLEINESS: Yes. 
WIE COURT: On what day did you deal with Parkview? 
HE WITNESS: ‘The same day as I started dealing 


with Thomas, or the next day, give or take one or two days. 


THE COURT: Did you continue to deal with Parkview? 


THE WITNESS: Yes. 


THE COURT: For how long? 


THE WITNESS: We still deal with them, but on a 


lesser basis. 


YH COURT: So that has never been terminated? 


THE WITNESS: No. 


{HE COURT: When did you start dealing with 


Pleasantville? 


Vik WITNESS: It would be in 1973. I expect June 
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2 Of ' 73. 

4 THE WITNESS: I still deal with them. 

5 BY MR. MacCRATE: (Centinuing) 

6 2) Mr. McKee, his Honor has referred to your arrange- 
i ments with Pleasantville. Would you describe the terms of 


your arrangement with Pleasantville? 


A The terms with Pleasantville are identical to what 


we had with Thomas. In other words, cost plus five per 


| 
; 3 THE COURT: And you still deal with them? 
1 
| 
cent. But the obsolescence credits to be allowed ona 


12 | fifty per cent basis. Billing to be on a monthly basis and, 


where possible, payments to be made on a weekly basis. I 
say “where possible". Within allowing me to make the deci- 
Sion whether I should pay X number of dollars per week. 


16 Q Is any portion of that arrangement in writing? 


al A The actual, literal agreement, I don't believe it 


is in writing. All I have, I believe, is an agreement to 
allow me to pick up parts at Ford Motor Company and purchase 


parts on their code number. 


21 9) But you have an agreement with Pleasantville to 

that effect? 
A Correct. 

MR. MacCRATE: I would like to ask -- 


Does he say that is a written agree- 
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THE WITNESS: I don’t helieve we have an actual 
written agreement. 

Q But you say you did have, as I understood you, a 
written agreement with respect to your being permitted to 
pick up parts? 

A Yes. 

©) And to use their code number? 

A Yes. 

And that is in writing? 

Yes. 

MR. JULIEN: That is something you gave to us, sO 
you must have it. 

THE COURT: Let's have a recess. Maybe you can 


straighten it out. 


(Recess. ) 


MR. MacCRATE: If your Honor please, I would like 
to note in the record at this time that I received at 11:48 
this morning an addendum to plaintiff's proposed assessment 
of damages, and it includes a reference to books of account 
through September 30, 1974, or an estimate thereof. 

The only information that has been provided to 
defendants of which I am at the moment aware is through 


September 30, 1973, and 1 see us being confronted with the 


© 


La 
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problem, and I wanted immediately to note that, so there 
is no inisunderstanding. 

In that context, your Honer, in view of the fact 
1 may have spoken rather strongly at the outset today, I 
would like to point out that on the transcript of March ilth, 
when the trial time was being discussed, your Honor, after 
listening to us about what would be involved, said, "Well, 
could we try the whole thing in a week?" I said I believed 
we c ould, and at that point the plaintiff was speaking of 
a two-day case, and I thought that the balance of the case 
could be completed in three, and I don't think we are too far 
off, but the notion of concluding it on Monday raises very 
serious problems for me. 

THE COURT: Let's try to conclude it on Monday. 

MR. JULIEN: I would like your Honor to have this 
addendum to our previous statement of damages, which includes 
one item not treated there with respect to loss of prospect- 
ive protrits. 


MR. MacCRATE: Your Honor, I note in the document 


that Mr. Julien has just handed up to the Court there is a 


purported actual figure, I would assume, to September 20, 


1974. 


Mk. JULIEN: We are affording them some opportunity 


Ji advance to know what the auditor is going to testify to. 
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‘hey are asking for it, and we have done so. As soon as i 
have nad it, I passed it on to them. 

MR. MacCRATE: Who will be called as the auditor? 

MR. JULIEN: Mr. Wasster, who is the accountant. 

MR. MacCRATE: And also counsel of record? 

MR. JULIEN: Xes. 

MR. MacCRATE: And he will appear as @ witness in 
this cause? 

MR. JULIEN: He is the accountant for the firm. 


HE COURT: Let's go ahead with your cross-examina- 


tion, Mr. MacCrate. 


BY MR. MacCRATE: (Continuing) 


e) Mr. McKee, during the recess have you had an oppor- 
tunity to discuss with your counsel any agreements in writing 
or any evidence of agreement in writing between you and 
Pleasantville, between FLM and Pleasantville? 

A Yes I have. 

Q Were you able to locate any such agreements? 


MR. JULIEN: This is all we have: a letter dated 


1973. 


witness. 
We have one letter from Pleasant ville Ford, 


authorizing us to order and pick up parts at. Ford Motor 


| 
| 

i 

| 

| 

| 

| 

| 

| 

| 

HR. MacCRATE: The question was directed to the | 
| 


SOUTHERN DISTRICT COURT REPORTERS, U5. COURTHOUSE 
. 1 By? 


378d 


RKP McKee - cross 
Company. 

Q Is it your testimony that there is no other docu- 
ment that in any way reflects your arrangements between FLM 
anc Pleasantville? 

A Yes; that is correct. 

6) All the rest is just a verbal understanding? 

A Yes. 

QO With respect to that verbal understanding, does 
it include assisting Pleasantville with respect to its own 
parts operation? 

A IN a verbal understanding, that would be with the 
parts manager of Pleasantville Ford, in which case we would 
assist in the pick-up of their parts. 

Q What charge to you make for that service to 
Pleasantville? 

A None whatsoever. 

Q Do you render any otner services to Pleasantville 
of that kind? 

A Nothing of that kind. 

Q bo you render any other services to Pleasantville 
of any kind? 

A I assist them if they have difficulty in locating 
a part number or a problem, actually a technical problem. 


Q Do you receive any compensaticn from them for 
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such assistance? 

A None. 

Q I show you Defendants’ Exhibit BD for identifica- 
tion and ask you if you can identify that document. 

Yes; I can. 

Q What is 1t7? 

A This is a letter from FLM Collision Parts. do 
not have a name who it is to on it, but it is to any guard 


who may stop my truck coming in, because at this particular 


; f c : | 
time the driver who normally picks up for me was iil; there= | 


fore I did not have the pick-up card, or my driver did not 
have the pick-up card. So you need an authorization to get i 
or out of Teterboro. 
) How did you sign this document? 
I gigned it tor Pleasantville Ford. 
MR. MacCRATE: I offer the document in evidence. 
MK. JULIEN: No objection. 
(Defendants' Exhibit BD for identification was 
received in evidence.) 


MR. JULIEN: Do you intend to offer the other docu- 


MacCRATE: I just have a copy of che same 
document. 


JULIEN: I am talking about the letter of 
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authorization. 
THE COURT: He didn't offer it, md he didn't mark 
it. It is up to you if you want to do so. 
Let's go ahead. 
May I see Exhibit BD for a minute, please. 
Q Mr. McKee, how do you arrive at the price at which 
you sell crash parts to a body shop today? 
A I arrive at the price from the Ford price manual. 
In other words, using their suggested list price. 
@) What is the computation that you make? 
A I make a computation of list price less twenty- 
five per cent 
QO So that in his Honor's example yesterday of a 
$10 suggested list price, that would be a price: of $7.50? 
A Correct. 
9) Do:s the Ford price list also show a column called 
general trade price? 
A Yes; it does. 
Q Do you Know what that is? 
General trade price is also dealer cost. 
Is it a suggested price to the general trade? 
No; I would not construe it as such. 
tlow does it differ from the dealer price? 


It differs in the fact that an item in that column 
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would also have wholesale incentive. 


HE COURT: I don't understand. 

There is a column in the Ford price list, General 
Trade Price. What is that? 

THE WITNESS: General Trade Price is actually 
dealer cost without any incentive removed therefrom. 

THE COURT: Discounted; right? 

THE WITNESS: Discounted. 

THE COURT: Is that the forty per cent off, or 
forty-two? 


THE WITNESS: That is the forty per cent off. 


) When did that column, General Trade Price, first 


appear in the Ford price list, if you can recall? 


A I couldn't really recall. 
QO Hasn't it been there since the time of the whole- 
sale incentive being instituted? 


A I would suspect that is when it was instituted. 


It is, in effect, a suggested price to body shops? 


A It is the suggested price, but one not normally 


used in the trade. 
Q But it is there with that intent to reflect a 
suggested price to body shops? 


Mit. JULIEN: I have to object to that. How can he 


say what the intent is? 
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THE COURT: What is his understanding? He has 
a good deal of knowledge. 

Your question is, does he understand it to be a 
suggested price to be charg to body shops? 

MR. MacCRATE: Yes. 

A Yes; it would be a suggested price to a knowledge- 
able wholesale account. 

THE COURT: I don't understand you saying that it 
is not usually used. I thought you told me that in your case 
you counted on buying the $10 part, for instance, for six 
dollars, and I assume this was standard. 

THE WITNESS: The column to which he refers in the 
price book at this moment would be the dealer cost or the 
cost which I buy at plus five per cent. 

THE COURT: ‘aking my $10 illustration, the $10 
is the Ford suggested retail price; right? 

TUE WITNESS: Right. 


THE COURT: If you are a dealer or someone buying 


from a dealer, if you are a body shop buying from a dealer, 


you would expect to get forty per cent off of that? 


THE WITNESS: No. That is not the actual expecta- 


THE COURT: You do in your business, don't you? 


ti WITNESS: I get forty per cent plus five. 
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THE COURT: Forty per cent. Then the dealer 
charges you five per cent of net what remains; is that 
right? 
THE WITNESS: Yes. 
THE COURT: If you are a body shop, what are the body 
shops paying these dealers as a general thing? 
THE WITNESS: They are paying list less, or retail 
twenty-five per cent. 
THE COURT: So in general the body shops dare paying 
more than you are paying? 
THE WITNESS: Right. 
THE COURT: Before we get into an illustration, let 
me see if I am clear. 
Let's go back to the days when you were dealing 


with Central, then Atlas. The Ford price list had this 


rigure, General Trade Price; right? 


THE WITNESS: Yes. It would be there. 
vHE COURT: At least after the wholesale incentive 
came along. 
Yhat General Trade Price listed in the Ford book 
suggested retail price less forty per cent? 
THE WITNESS: Yes. 
THE COURT: While you were buying from Central 


then trom Atlas, you paid the suggested retail price less 
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forty per cent. 

THE WITNESS: Correct. 

THE COURT: And a five per cent added on to -- 

THE WITNESS: At that time three per cent. 

THE COURT: We have been through all of this. 

Generally, you are paying the general trade price 
plus three per cent of that? 

THE WITNESS: Yes, 

THE COURT: Then we went through how you would get. 
the wholesale incentive. 

THE WITNESS: | Yes. 

THE COURT: In your arrangements with Thomas and 
Parkview and Pleasantville, do you still pay the general 
trade price or did you still pay the general trade price 
Plus the five per cent? 

THE WITNESS: Yes. 

THE COURT: Let's take the normal body shop, who 
is going into the franchised dealers in this area and buying. 
Are you aware of what they generally are paying? 

‘lit WITNESS: Generally, they are paying twenty- 
five per cent off list. 

THE COURT: Off the suggested retail? 

THE WITNESS: Yes, 


THE COURT: All right. 


aa 
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BY MR. MacCRATE: (Continuing) 

0) Mr. McKee, in his Honor's example, your selling 
price would be $7.50; is that correct? 

A That 1&8 correct. 

Q And the suggested general trade price is six 
dollars? 

A That i6 right. 

Q The dealer price is also six dollars? 

Six dollars without any incentives removed. 

) Yesterday you indicated that possibly half of your 
purchases of parts on wri. ten orders, which might then be put 
on stock order forms for a particular day in each week 

When you made thatestimate, was that based upon any 
study you had done? 

A That was based on prior knowledge of using the 
13430 code, where we had wholesale discounts. 

Did you make your computation and run totals and 
make determination that I could look at today? 

No; it was actually based on an estimate. 

So it was just something you made up in your head? 

It was an estimation. 

@) Is the same thing true so far as this sixteen per 
cent figure is concerned, when you were talking about the 


wholesale incentive and that only being on certain incentive- 
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| 
| 
| 
| 


bearing parts and not on other parts, and you had to take 


the twenty-five per cent and weigh it with the non-incentive 
4 parts, and you came out with a sixteen per cent figure? 
. \ Do you have any paper that I could look at today 
. | that. could indicate how you arrived at that figure? 
4 A Yes. That ig an actual fact that we have arrived 


Would those materials be made available here in 


MR. JULIEN: I will object to that. This is a 


| matter, 1 think, to take up with counsel. 


THE COURT: It is a matter which should have been 


taken up in discovery. We are starting discovery. This is 


like a depositimof this man. I just don't understand this. 


There have been months when you could have asked for docu- 


Ments, analyzed the documents. 


MR. MacCRATE: Your Honor -- 


THE COURT: When you talk about meeting after 


Monday, I sit here and all I can think of is, we don't even 
need three days. 


I don't understand what we are getting at. Once in 


a while we co me to a fact that needs to be adduced in 


x. & FB 


testimony at a trial, and most of this is discovery or 
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irrelevant. 

If you want to take a deposition of this man at 
the noon hour or tonight and ask him about documents, you can 
do it, but I will not have discovery going on in the court~ 
room. 

Mk. MacCRATE: I am confronted, your Honor with the 
fact that the claim for damages has only been articulated 
in the course of this week. 

THE COURT: Why didn't you ask for it earlier, 
address the interrogatories to determine what their damage 
claim is? You knew this was a suit for damages. 


I am going to ask you, if you want a deposition of 


this man tonight, you can take it; but we will not have a 


deposition in court. 


| 
If you want to ask about the existence of documents} 


you can address the request to counsel in writing. But tet 
us not do it during the trial of this case here and now. Let 
us not have requests for documents. 
MR. MacCRATE: Your Honor, I must point out there 
net. even a contention by plaintiff for damages. 
MR. JULIEN: What is he talking about? It is 
only when these documents were presented in the course of : 


this trial that we had anything. 


Tiit COURT: I was the one who asked for them. I 
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don't recall you asking for them. 

MR. MacCRATE: It is something where the burden 
reverts solely and exclusively on the plaintiff. 

tHE COURT: There is a claim for damages in the 
complaint. 

MR. MacCRATE: Yes, your Honor; there is. 

He COURT: ‘There is a prayer for relief. 


MR. MacCRATE: So far as a contention, an indica- 


tion of what would be contended for at this trial is concerne 


plaintiff is not prepared to make it this past week. 
MR. JULIEN: What kind of talk is that, your Honor? 
THE COURT: I am now saying I will not permit dis- 
covery about documents. You can take a deposition tonight. 
Let's restrict the trial testimony to items that are 
appropriate for the triai, and if you want discovery, you 
can get it some other way. 
BY MR. MacCRATE: (Continuing) 
Q I show you Exhibit 103 and ask you if there has 
not been a piece of paper laid over another paper in making 
the xerox copy that was received in evidence as Exhibit 103. 
A To the best of my knowledge, there has been nothing 
laid across this. This is the actual photostat copy given to 
me Or received by me from Ford Motor Company. 


Q Over in the right hand top corner there is a 
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notation of Charlotteville or Charlesville. I can't make it 
out. 

Charlotte. 


And it says "Ship to FLM Collision Parts". 


Is that information contained on the customer re- 
quest for credit or Return Form 340? 


This shipped to -- no, that would not be on that 


And that has been placed on top of the form when 
this copy was made, which has been marked in evidence? 
MR. JULIEN: Are you asking whether that was? 
A This copy was not initiated by me. This copy was 
made by Ford Motor Company from their records. 


THE COURT: What did you receive? Did you receive 


THE WITNESS: The actual copy. 
THE COURT: You did not receive an original? 
“THE WITNESS: No. 


rey 


wie COURT: What is your question about this slip? 


MR. MacCRATE: My question was whether that slip | 


was a part of the form or something that is pasted over the 


form or in some other way affixed. 


THE COURT: It is the slip from the xerox, which | 


appears to have the heading "Ford Marketing". Would you know 
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if that was from the original form? 
THE WITNESS: That was affixed afterwards to show 
that the shipment was made to FLM Collision Parts. 
9) This 18 a request for a credit. It is not the 
issuance of a credit to FLM? 
A This is not the actual copy, which does 
the credit. This is the request. : 
Q The code number that appears on that is the code 
number of Parkview Lincoln-Mercury, is it not? 
A There are two different code numbers on this par- 
ticular document. 
One being 13392 and one being 13393; is that it? 
That is correct. 
And one of them is in error? 
The 13393 is Parkview Lincoln-Mercury's 
What i8 the 13392, if you know? 
A I do not know, 
Q So that this was not a credit to FLM that was 
involved here but a credit to a Ford dealer. 
A It 18 an adjacent code to 13393, but the credit is 
issued to FLM at that point, or the claim was made for FLM. 
Q Is 13392 a code number that has at any time been 
assigned to FLM? 


{ have no such code number. 
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2 1 THE COURT: According to your understanding, who 


got the credit? Was it the fellow who had been billed in 


error, ‘L3392? 


5 | Vii WITNESS: 13393 would get the credit. 


THE COURT: That is Parkview? 


Toy TUE WETNESS: Parkview would get the credit. 


What was the reason for the credit? 


THE 


COURT: 


| 
{| } 

| : 

9 | THE WITNESS: The credit was a shortage -< the | 

10 | claim actually was written by an employee of Ford Motor : 

ll | Company. In other words, where they have not been able to | 

12 ascertain a part was snipped, their own traffic department | 

' 13 | would then issue a credit. | 
14 Tith COURT: And this related to parts order oy | 

Ts) you? | 

i} | 

16 1 THE WITNESS: Yes. 


there any handwriting on the document that is 


2 | Q bo yeu know whose handwriting appears, “FLM 


21 || Collision Parts", in the center tco of the document? 


22 | A No; I do not. 


2 | Mk. MacCRATE: I have no further questions. 


aA || VHE COURT: Any redirect? 


WR. JULIEN: Yes, your Honor. 
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Your Honor, in view of the cross-examination, I 
now offer in evidence Fxhibit 32 for identification. 

THE COURT: Any objection? 

MR. MacCRATE: My only objection, your Honor, is 
that there is attached a second document, and I want to con- 
firm that it was part of the original. 

MR. JULIEN: That is the way you gave it to us. 


MR. MacCRATE: It may be there is a reference in 


the document to an Exhibit A -- Yes; I have now located it. 
No objection at all. 
THE COURT: Exhibit 32 is received. 
(Plaintiff's Exhibit 32 for identification was 
received in evidence.) 
MR. JULIEN: I think you ought to look at the secon 


page first for sequence. 


thi COURT: Do you have any redirect examination, 
Mr. Julien? 


MR. JULIEN: I have some more documents. 


Your Honor has already received in evidence as an 


respect to the incentive credit statement. 


THE COURT: Why don't you just offer the exhibit? 


exhibit the ietter from FLM to Mr. Pollack of Atlas with | 


Mk. JULIEN: I want to offer the acc ompanying 


lecter that accompanied that. 
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‘HE COURT: What exhibit? 
MR. JLIEN: It would be 43 for identification. 
THE COURT: Any objection? 
MK. MacCRATE: No objection, your Honor. 


THE COURT: It is received. 


(Plaintiff's Exhibit 43 for identification was 
received in evidence.) 


MR. JULIEN: I would like your Honor to look at 


the covering letter. 


THE COURT: Let, me see it. 


MR. JULIEN: 39 and 38 for identification, in that 
order. 

THE COURT: Any objections to 38 and 39? 

MR. MacCRATE: No objection, your Honor. 

THE COURT: Plaintiff's Exhibits 38 and 39 are 
rec eived. 

(Plaintiff's Exhibits 38 and 39 for identification 


were received in evidence.) 


Mk. JULIEN: May this be marked for identification, 


please. 
(vlaintiff's Exhibit 105 was marked for identifica- 
tion.) 
JULIEN: 2 offer 105. 


MacCRATE: No objection. 
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(Plaintiff's Exhibit 105 for identification was 


received in evidence.) 
REDIRECT EXAMINATION 
BY MR. JULIEN: 

Q Mr. McKee, Exhibit 105 is the document you previous 
ly made reference to during cross-examination as the eulneri«. 
zation from Pleasantvilie to pick up merchandise. 

Theat is it. 
Lxnitbit BD, which you signed, authorizing Mr. 
Brunner to pick up a particular order on a particular day: 
was that written by you as part of or to carry out the 
policy of the July 19th authorization, Exhibit 105? 
MR. MacCRATE: Objection. It is leading. 
THE COURT: Overruled. 

A The letter that I wrote to authorize my driver to 
pick up the parts was, as I interpreted this here, to allow 
me to order and pick up parts. 


@) That is, you mean 105? 


A Yes. 


the General Trade Price column which vou told us 
on Or about as appearing in the price list: I am just a 
tritle confused abou*® that. 


Is that the same as the dealer cost? Is that 


column the same thing? 


‘. 
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A General trade price? 

QQ Yes. 

A I helieve the column is headed Wholesale Price or 
Suggested Wholesale Price. General Sales Price is general 
price less an allowance from retail supplied by the dealer. 

Q When you responded to counsel before, he asked you 
about two columns. 

A Yes. 

Q Can you show us in the price list where those 
columns are, just for an example? 

A Suggested List Price, General Trade Price, Dealer 
Price. 

THE COURT: The first column on the left is 
Suggested List Price. That is the suggested retail price? 

THE WITNESS: eS. 

HE COURT: ‘There is a column, Generali Trace Price, 
which we were talkinj about before, and almost none of the 
entries on the page is price listed at all. 

THE WITNESS: A better example would be a page 
showing 

YUE COURT: Anyway, there is a General Trade Price 
column, a dealer price column, a wholesale incentive per 
piece column and a dealer's price less wholesale incentive. 


What is the difference between the general trade price and 
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the dealer price? 

THE WITNESS: They are the same, 

THE COURT: Why do they have two columns? 

THE WITNESS: General trade price is a suggested 
price to sell to a customer if the incentive only is being 
retained in the dealership. 

THE C OURT: I don't understand you. 

THE WITNESS: In other words, the dealer is work- 
ing without any mark-up whatsoever on his dealer price. 

@) Well, to whom does the general trade price refer? 
What level of distribution does it refer to? 
A The general trade price, as my knowledge of the 


business, 1s not used in the sale of Ford parts, that I am 


aware of, except to the Ford dealer by Ford Motor Company. 


In other words, he actually pays the general trade price or 
dealer price, which is identical. 

e) Se for use in your business, you arrive at your 
price employing the suggested list price with twenty-five 
per cent off that, which is what you charge to your custom- 
@rs; is that right? 

A That is right. 

Q The Dealer Price column reflects your cost plus 
the three or five per cent that you were paying as the 


OCCHS1ION arose? 
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That is correct. : 

THE COURT: In our terminology I think we had 
better ignore this term, general trade price. There aren't 
many entries in the price list on it, so we ave to refer 
to what was charged -- 

Which is the term you generally use: general trade 
price or dealer price? 

Vk WITNESS: Dealer price. 

THE COURT: We will talk about dealer price. 

MR. JULIEN: I want to be sure I haven't misled 
the Court by selecting a page that just happens to be blank. 

WIE COURT: If you find anything else, you can come 
back to 1t. 

Q You were asked questions about when Atlas took 
over from Central, and you had to explain the method of 
operation. was there any change in the method of operation 
when Atlas took over? 

A There was no change whatsoever. 

pid Mr. Kramer of Central remain with Atlas for 
some period of time? 

A ror some period. 

Q In what capacity? 

i believe it is still in the same capacity, as 


general tiunager. I would not know if his title had been 
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changed in any way. 

Q Did you participate in sales to Government agencies 

A No. 

0) Or fleets? 

A No. 

Q And this Ford price list suggested prices at each 
level of distribution; is that right? For all items? 

A Yes. 

Q You were also asked whether Central secured more 
information with respect to your customers and charged made 


to them other than whet you submitted on AX. » your books 


and records reflect who your customers were with respect to 


each of these invoices? 
A Yes. 
Q Do the numbers of the invoices correspond with the 
invoices maintained by you in the regular course of business? 
Yes. 
Q Were they examined on these audits by the 
Conipany? 
THE COURT: We have had that fifty times. 
you think I have any memory? 
MR. JULIEN: Your Henor's wemery is far better than 
mine. I don't repeat because I intend to irritate the Court. 


It is because I have forgotten. 
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The question asked about Mr. Collura separating 


Central's documents from yours: Was that during the period 


before 
A 
Q 
longer 


A 


the separate code had been u3signed? 

Yes; it was. 

And after that, that job of separation was no 
required? 

That is right. 


MR. JULITH: That is alt. 


RECROSS~EXAMINATION 


BY MR. 


Q 


MacCRATE: 


With respect to the change from Central to Atlas, 


you said you received a letter from Mr. Pollack at or about 


that time in July of 1972. 


A 


Q 


letter. 


No. 1 said Mr. Gordon. 


Gordon wrote to you? 


Do you recall the date of that letter? 


July 14th, I believe. I think that was the exact 


MR. MacCRATE: We have been unable to locate the 


THE COURT: Why don't you make a request for it and| 


let Mr. Julien say what he can do? 


MR. MacCRATE: May I have the letter, please? 
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JULIEN: We will make an effort to find it. 


COURT: Anything further from Mr. McKee? 
MR. JULIEN: No, your Honor. 
THE COURT: Thank you, Mr. McKee. 
(Witness excused.) 
MR. JULIEN: Mr. Wasser. 
DAVID DBD. WAS SER, called as a witness by 
a 
the plaintiff, being first duly sworn, testified as 
follows: 
DIRECT LXAMINATION 
BY MR. JULIEN: 
Q Mr. Waser, you are an attorney and an accountant 
as well? 
A 
Are you a tertifiec Public Accountant? 
Yes. 
And you have been for how long? 
Since 1941. 
As ap accountant, do you regularly audit the books 
of FLM Collision Parts, Inc.? 
Yes; I do. 
And you have for how long? 
Since their inception, in April 1965. 


Have you prepared, preliminary to your testimony 
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here both the proposed assessment of damages and the addendum 


3 to the assessment of damages which have been submitted to 

4 || our opponents and the Court? 

5 A Yes; I have. 

6 Q Have you at any time made a study of the books and 


es 7 || records of this concern to ascertain how much of its volume 
8 of Ford crash parts fe1. +he category of those parts as 
9 || to which a wholesale incentive was granted this company? | 
‘ 10 A Yes. | 
>} ll | Q How did you make that study? 
12 | A I took the actual incentive credits allowed to FLM | 


and recorded that on the records of the company, in the 


general books of the company. We then made studies, my 


assistants and I, of the purchases of the company, the 


16 actual purchases, and we then ascertained, in our work sheets 
17 || the percentage that the incentive credits bore to the purchases. 
This percentage was sixteen per cent of the total purchases 


of FLM. 


2 Q For how long a period was encompassed within that 


study to arrive at that percentage? 
A Since theincentive credits started. As I recall, 
it was in 1968. 


Q Dowh to -- 


a & 8B RB 


A Down to the discontinuance of the credits. 
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Q Applying that percentage of sixteen per cent, 

since the discontinuance of the wholesale incentive allowance 
have you computed what sixteen per cent of purchases of Ford 
crash parts since the discontinuance would mean in the way 
ot sixteen per cent for inventory allowance? 

THE COURT: Sixteen per cent of what? 

THE WITNESS: This is sixteen per cent of FLM‘s 
entire purchases for the year. 

THE COURT: Sixteen per cent of what figure? The 


price that FLM paid or the price that FLM received? 


THE WITNESS: The price that FLM paid. FLM's 


purchases. 

QO What does sixteen per cent of the price that FLM 
has paid for crash parts of Ford since the discontinuance 
of the wholesale allowance down to whatever date you took -- 
What date did you take? 

A I took September 20, 1974. 

Q Down to that date, what would be the amount of 
incentive allowance which would have been received at sixteen 
per cent? What does that amount to? 

MR. MacCRATE: Objection unless the beginning date 
is fixed, 
THE COURT: Let's go into that in more detail. 


Objection sustained. 
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What date do you start with? 

November 1, 1972. 

And you go down to September 20th? 

September 20, 1974. 
) And you take the total amounts paid for Ford crash 

parts during the period? 

A I took the total purchases of FLM for that period. 
re) First five us what that total was. 
A $1,139,232. 
Q liave you computed what sixteen per cent of that 


amount would he? 


THE COURT: {s he simply going to testify as to 
the calculation shown in this document of September 23rd, 


»ylaintitf's proposed assessment of damages? There is no 
t Pp g 


use having him simply read figures that are in a document. 


This is his statement. 

MR. JULIEN: Your Honor suggests that I offer 
the statement? 

“ing COURT: I think I would mark it for identifica- 
tion and sec if we can't use it, to simply avoid him repeating 
what is in the document. 

It looks to me as if it is in fairly good detail. 


MR. MacCRATF: I believe we have a problem of the 
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2 best evidence rule here, that we are being given a number of 
3 | conclusions without any documentary support. 
4 THE COURT: Your only objection so far, in the last 
5 series of question, was to object because there wasn't a 


I move to strike the conclusory testimony of 


this witness. 


6 | Starting date given, so we have testimony as to Item 1-A on |! 
7 | page 1 of the document of September 23, 1974, basically | 
8 | without objection. 
9 | What I was thinking of is this: if he was going to 
10 | be permitted to simply testify on the other items without 
ll | objection, subject to your cross-examination, let's have it 
=" 2 | come in in the form of a document. 
a 
13 MR. MacCRATE: I do indeed have an objection. I 
14 | was surprised that Mr. Julien didn't enlarge upon his inter- | 
15 | rogation with respect to the item. I thought he was just 
16 laying a basis for further interrogation. 
| 
| 
| 


19 | MR. JULIEN: I don't know what that means. 


Accountants make conclusions from their examination of books. 


iow else is 


it to be done? DO you want him to read each 


item in the book that yoes into his computation and his 


conc usion? This is traditionally the way. 


THE COURT: I would overrule the objection. He 


s 2 8 


has testified that he made the calculation. Now, the cost 
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of parts sold on this document I have before me -- there is 


3 a statement that the cost of parts -- and he has clarified “A 
4 4 1 that in his testimony -- the cost of parts paid by FLM to rt 
‘ 5 dealers from -- I guess there is a typographic error. You 

6 | mean from November 1, 1972? | 

i 

7 || MR. JULIEN: Yes. 

| 

8 | THE COURT: To August 30, 1974, the million-dollar | 

9 figure. | 

10 | He bas in this document an estimate for the period 

ll | September lst through September 20, 1974, $28,000, but ft | 

12 think he would be permitted certainly to testify that on the | 

13 basis of his calculations he totaled the cost of parts soid, | 

14 | and he made an estimate of the cost for the small period at | 

15 | the end. | 

16 | Why couldn't he testify to that? | 

i7 MR. MacCRATE: I submit, your Honor, we have simp1y | 

\ { 

18 | conclusory statements without any of the supporting document- | 

19 | ation tor them, and here is an estimate of $28,000 without | 

| 

20 any indication of how that estimate is arrived at. | 

THE COURT: Let's take the $1,111,000 figure. | 
You can have all the documents, and you can cross-examine 
him. 

MR. MacCRATE: We have a special problem here that 
this is a document signed by the witness as attorney for the 
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plaintiff. 

MR. JULIEN: Why is that a special problem? 

MR. MacCRATE: We now have the attorney called to 
the witness stand to testify in this conclusory manner. 

THE COURT: What is conclusory about saying that 
he is an accountant and that as an accountant he has 
examined the books and records of FLM, and the books and 
records of FLM record the cost of parts purchased by FLM 
for the perioc in question, and the total comes to 
$1,111,232? What is conclusory about that? It is a state- 
Ment of fact. 

ik. MacCRATE: Is this a statement of counsel or 
is 1t a statement of an accountant? This is not an audited 
financial we are being given. It is a statement signed by 
Mr. Wasser as attorney for plaintiff. 

Tiik COURT: Mr. MacCrate, he is sworn as a witiicss 
and as an accountant. I am using the document in a forlorn, 
vain stab of trying to shorten the trial. 

If this document, whatever it is called, whether it 
is a blue paper, rea paper, signed by whomever, if it is a 
statement of what this witness will testify to, we may be 
able to use it to short-cut his testimony, to prevent him 
from having the need of repeating what is in the document. 


If he adopts it and says this document reflects 
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his calculations, then we may be able to use it. That 1s | 
all I am saying. 

MR. MacCRATE: Your Honor, the customary fashion fo 
proving information of this sort with which I am familiar is | 
by the ac countant coming with the books of account and 
testifying from them or, in lieu thereof, certified financial 
statements, and in tne absence of certified financials, it is 
the books of account that are the basic eviience of the 
information sought to be introduced. 

THE COURT: Your first statement was, you thougnt 
that the customary way of proving this kind of thing was to 
have the accountant testify from the books and records. 

That is what L thougnt you were doing. 

THE WITNESS: 17 do have them here, your Honor. 

MR. MacCRATE: With an indication of where in the 
books and records the particular information can be found. 

It is the only way there can be cross-examination of 
testimony of this character. ~ 

MR. JULIEN: I think that is a matter for cross- 
examination. 

THE COURT: We can get that easily enough. 

Why don't we take our luncheon adjournment now, 
and over lunch you gentlemen can look at these items and 


see in general where they come from. I don't think there is 
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any matter of great difficulty. There are obviously ques- 


tions of law, whether they are entitled to get these things, 
but IT assume there is a ledger or a book, and I am sure there 


are two or three books which show what FLM paid for the parts 


sold. 

THE WITNESS: Yes; a summary. 

THE COURT: How do you get into obsolescence 
credits? That is the next item in this document of September 
Z3rd, isn’t it? 

THE WITNESS: This was a figure from “he company's 
primary records. They keep records before the ledger, and 
this was an exact figure that the company had. 

THE COURT: How do you calculate it? You have 
Parkview 19,452. How did you calculate that? 

THE WITNESS: Mr. Steve McKee keeps this record, 
and this was on the company's premises. 

THE COURT: What does it mean? 

THE WITNESS: These are the obsolescence credits 
we would be eligible for if we were on the same basis as a 
Ford dealer. 

THE COURT: How do you calculate it? 

THE WITNESS: It is an actual calculation made by 
Mr. McKee, 1 believe. 


THE COURT: You didn't make the calculation? 
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THE WITNESS: No; I checked it. 

THE COURT: What did you do to check it? 

HE WITNESS: I just saw the records kept at the 
company. ‘There 1s a whole mass of original records. 

“HE COURT: What recads did you see on the 
subject of the obsolescence credits denied with respect to 
Parkview? 

THE WITNESS: These were the calculations that 

tickee <= 

THE COURT: What kind of calculations? Did he 
add, subtract, divide? Did he have separate items, part 
numbers or what? Are they here? 

THE WITNESS: Your Honor, 1 didn't bring those 
figures. 

THE COURT: This is a little harder. Any company 
records the cost of the goods they buy in whatever ledgers 
they are in, but when you come to obsolescence credits denied), 
that is a little different 4s far as I am concerned from 
reporting of things you pay for that you buy. 


You really are not sure what records were used as 


| 
the foundation for those calculations, are you? | 


VHE WITNESS: I believe it 1s taken from primary 
statements. I did not want to take the time of the Court to 


bring all the invoices, but {£ believe the company has these 
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primary records of purchases that were eligible for the 
obsolescence credits. 


MR. JULIEN: It is just a percentage. 


ness the question. 
I still can't tell from you how these were <al- 
culated? 
THE WITNESS: You have to ask Mr. McKee. 
THE COURT: So this witness really can't testify 
about Item 1-B of the proposed assessment of damages. 
Let's have this marked for identification, so 
we. can talk about it. 


(Plaintiff's Exhibit 106 was marked for identifi- 


THE COURT: Just a minute. I am asking the wit- 
| 


cation.) 


MR. JULIEN: Your Honor, I think I can show that he 
can it you give me just a moment on that, and the manner I 


intented to do that. 


BY MR. JULIEN: (Continuing) 
Q Did you take a percentage for obsolescence? 
A Yes, based on the past history. 
6) What percentage? 
MR. MacCRATE: May we have marked for identifica- 
tion the documents that the witness is reading? 


Vik COURT: We are going to adjcurn now. Over 
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lunch I am sure you are organized to do this quickly, but you 
go over and you show Mr. Julien and Mr. MacCrate the way you 
computed all of these figures that you have here, and then 
we will be in a position at 2:15 to know whether you can 
really testify to this or somebody else will have to testify 
to this. 

THE WITNESS: Okay. 

THE COURT: We will adjourn now. 

(A luncheon recess was taken.) 

AP TERN OCH S$fea5208 

MR. JULIEN: If your Honor please, prior to our 
adjournment in the morning session, counsel askea for the 
letter of July 14th, you recall. 

THE COURT: Yes. 

MR. JULIEN: It turns out to be July 15th of 1972, 
from Central Mercury to our client, in termination of busi- 
ness. I turn that over. 

THE COURT: Did you make any progress on the ac- 
counting evidence? 

MR. JULIEN: We have made, I think, some progress, 

I do think, if your Honor please, that for purposes of 


record, 1} should ask just a few questions of this witness 
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with respect to the exhibit which has been marked for 


identification. 


THE COURT: Surely; yes. 


Now, what progress have you made? 


MR. JULIEN: Well, counsel has asked for some of 


the material which Mr. Wasser has examined in the course of | 


| 


preparing his computations which enter into this assessment o 
damage, and so far as possible he has been showing it to them 
and they have been examining it. 

Now, whether that completes everything they want -- 

THE COURT: ‘the point is, are we going to have to 
have him read a statement which is in a document? 

MR. JULIEN: No. 

THE COURT: Or are we going to be able to have a 
Stipulation that if he testified he would testify to this 


effect? That is what should be done, and if there is any 


part of his testimony which really can't be admitted, or if 
he doesn't know the basis for it, I would assume you know 
that now, and you wouldn't offer his testimony on that. 

MK. JULIEN: I know now that even with respect to 
the one item that he thought he did not have the information 
on, the record shows that he did. 

TiiE COURT: Mr. MacCrate, are you prepared to 


Stipulate that this witness would testify to the information 
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set forth in Plaintiff's Exhibit 106 for identification? 

MR. MacCRATE: I am not so prepared, your Honor. 
I have not completed. We have been here since one-thirty, 
examining all that we could. We made requests; additional 
papers were brought out, and while Mr. Julien has apparently 
s¢'isfied himself to a great extent, I have been waiting to 
yet certain things, and I am in the process of examining. 

THE COURT: Well, this would not preclude you from 
cross-examining, but it is just a question of if he were to 
continue to testify he would, I assume, testify ta the 
information set forth in this Gocument, subject, of course, 
to your cross-examination, and you don't feel that there is 
enough of a basis demonstrated to stipulate even to that; 
is that right? 

MR. MacCRATE: Well, I gathered from some of 
the consulations and discussion there might actually be some 
revisions in some of the figures. 

THE COURT: All right. Go ahead. 

MR. JULIEN: May I make this suggestion on the 
basis of expediency, your Honor? 

THE COURT: Yea, 

MR. JULIEN: Suppose I conduct my direct examina-~ 
tion, not asking him to repeat what is in the document but 


Simply as to how and in what formula was adopted and how he 


os 
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procured the information. 
THE COURT: All right. 
DAY £ D dD. WAS SER, resumed . 
DIRECT EXAMINATION (Continued) 
BY MR. JULIEN: 
(Plaintiff's Exhibit 107 was marked for identifica- 
tion.) 
MR. MacCRATE: This is the addendum? 
MR. JULIEN: Yes. 
Mr. Wasser, it take it that 107, the addendum, 
as well as 106, was also prepared by you? 
Yes. 
Q Did you use the books of account of my client, 


FLM Collision Parts with respect to the preparation of all 


A Yes. 
Q Specifically, I want to take you back to a 


coiloquy between yourself and his Honor on the subject of 


these matters? 
| 
1 


the obsolescence credits. Have you reviewed your own papers 
respecting the materia! you used to prepare B and 106, 1-B, 
that is, 1-b of i06, dealing with obsolescence credits? 

THE COURT: Item 1-B of Exhibit 106? 

MR. JULIEN: Yes, 

Yes. 


m aera eamnostntersonnenstagggtaamagrtte ae, 
Saint COPY AVAILABLE on 
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Q Would you tell his Honor now the method which you 


| 
| 
| 
| 
employed to arrive at the obsolescence credits which you : 
listed in 106, 1-B? | 


A We took the actual purchases of FLM from the Ford 
dealers for the period November l, 1972 to September 20, 1974 


and multiplied that by five percent. 


Q Was that something you did? 


A Yes. The five percent was based upon past history 


of the obsolescence credits allowable. | 


| 


Q There you applied it with respect to the purchases 


made from the three firms disclosed in that portion of 106? 


A Yes. 


THE COURT: Is there anything in the record now 


to indicate that the Ford Motor Company or Ford Marketing 


Corporation caused Parkview or Thomas Motors or Pleasantville) 
to deny obsolescence credits? | 
MR. JULIEN: Yes, your Honor. | 

THE COURT: What is that? 

MR. JULIEN: We have shown while we were doing 
business with Central, we did receive obsolescence credits | 
and the plaintiff has himself testified, that his plaintife's 

| 
| 


chairman has testified that once having left Central in 


negotiating his new arrangements with the subsequent Gealers, 


he could not receive and did not receive the obsolescence 
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credits. 

THE COURT: He testified that in negotiating with 
Parkview, Thomas Motors and Pleasantville, they, as part of 
their negotiated bargain refused to give him any of that 
kind of discount. 

There is no evidence and there is nothing for me 
to infer from that that was attributable to Ford. I assume 
there would be an objection to evidence about vbsolescence 


credits denied and I would sustain the objection. 


MR. MAC CRATE: Your Honor, I would make the sane 


objection to B, C, D and E, all as to relevance. 

THE COURT: I do not want to move too fast, Mr. 
Julien, but my memory is in accord with what you have told 
me. The testimony of Mr. McKee is, in his dealings with 
Thomas, Pleasantville and Parkview, as a result of negotia- 
tions with them, he got none of these discounts. That is 
his testimony, is it not? 

MR. JULIEN: Yes. 

THE COURT: Th. re is nothing in the record right 
now specifically attributing those denials to Ford, is there?) 

MR. JULIEN: I think, if your Honor pleases, he 
has also testified that he could not receive these obsoles- 
cence credits or other credits because he was not an eligible 


wholesaler and this, too, I think is the testimony -- 
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THE COURT: I do not think he has to testified. 

I will sustain the objection to that unless you 
point something to me. 

MR. JULIEN: Would you do this, Judge. I am quite 
convinced there is sufficient testimony to draw that 
appropriate inference from. Would you take it and if it 
develops at the end of our case it is not present, you could 
strike it rather than to have to call him back? I am sure I 
will be able to convince you that a reasonable inference can 
be drawn to that effect from the testimony that is before 
you, and if I have overlooked that kind of testimony, it will 


be briefly supplied and will take no time at all to do it. 


It is our understanding that weryormeof these od 


has been denied our client’ because he is no longer a whole- 
sale eligible customer. 

THE COURT: I really do not think that is a fair 
way to proceed. I think there does come a time when the 
burden of the defendant to cross examine and check other 
things ought to stop. I will not put Mr. MacCrate on this 
point in the position of having to check records and cross 
examine and I will not have my time taken up when I feel you 
have not laid any basis for that. 

I will sustain the objection to evidence about 


obsolescence credits. That is item 1-B. I will sustain the 
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2 objection to evidence about stock order discounts denied 
3 Item C. 
4 MR. JULIEN: Before doing that, your Honor, I think 
5 you ought to bear in mind that Mr. McKee had testified once 
6 || the card had been taken away from him, he could no longer 
7 | secure that stock order discount because he could no longer 
8 | place orders in that fashion. That testimony is in the 
9 || record and here I think I am correct. Under those circum- 
10 | stances, there is a deprivation resulting on an act of Ford. 
Hi | MR. MAC CRATE: What was the change in policy of 
12 Ford that was involved there? The question is, was it a 
13° || dealer with a stock order pad. and if the orders are siven t. 
14 | a dealer, they could be placed on the stock order. 
15 THE COURT: You are claiminy the denial of stock 
16 | order discounts with respect to Parkview, Thomas Motors and | 
17 | Pleasantville? | 
18 | MR. JULIEN: Yes. | 
19 THE COURT: If Parkview, Thomas Motors or Pleasant- 
20 ville made stock orders and got that discount, then it was | 
21 a matter which they would be entitled to, there is no testi- 
22 mony that Ford would not give Parkview or Thomas Motors or | 
B Pleasantville a stock order discount regardless of who they 
yy resold. 
25 MR. JULIEN: McKee testified that he could not 
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secure any stock order discount. 

THE COURT: You are not addressing yourself to my 
question. 

MR. JULIEN: I am sorry, sir, if I have missed the 
point of it, please let me have it again. 

THE COURT: When Mr. McKee was dealing with | 
Parkview, Thomas Motors or Pleasantville, he was using we 


code number and the orders were placed in the names of those 


As I understand the evidence and as I understand 


| 
entities. | 


the undisputed evidence, if Parkview or Thomas Motors or 
Pleasantville made stock orders, they could get that discount 
from FMC regardless of who they resold to. 

Am I not right? 

MR. JULIEN: I do not think so and let me tell you | 

| 

THE COURT: Was there anything, any stipulation 
that Ford made on the stock order discount that depended on 
who Parkview sold to? 

This was not like a situation of the wholesale 
incentive allowance, was it? 

MR. JULIEN: According to McKee's testimony, yes. 
McKee testified once he lost his credit card -- 


THE COURT: You are going back to that point and 
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that is not the po.nt I am talking about. The second code 
number was long since lost. I am excluding that, the loss 
of the code number. 

MR. JULIEN: All right, I go further. Now is that 
McKee has testified that once he was no longer an eligible 
customer, no discount could be afforded him for stock order. 

THE COURT: But a discount could be afforded to 
Parkview, could it not? 

JULIEN: Not on sales to FLM. 

COURT: On a stock order discount? 

JULIEN: That is my understanding. 

COURT: Maybe I am wrong. 

MAC CRATE: The Court is absolutely correct 
this regard. Any parts that are ordered on a stock order 
are entitled to the stock order discount. 

THE COURT: It is not like the situation of the 
wholesale incentive where that depends on who the parts are 
resold to? 

"MR. MAC CRATE: That is after the event. This is 
the basic order placing it and it is automatic. It meets 
the convenience of Ford because it has to be one day a week 
for each franchise. 

MR. JULIEN: And there is further testimony -- 


THE COURT: What is the situation? 
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MR. JULIEN: I have talked to Mr. McKee and he 
refreshes me, when he testified, he also testified when he 
was denied the stock order, he was not even furnished with 
nor could he obtain the forms from Ford necessary to put in 
stock orders. 

THE COURT: We could get a lot faster farther if 
you would just address yourself to my question. I have a 


very simple question and that is this: 


The stock order discount, if Parkview made a aren 
order on the stock order form and did the other things 
necessary to get the stock order discount, it got the stock 
order discount, did it not, and it was not denied it or 
eligible for it because of selling those parts to FLM. 


Parkview got the stock order discount, isn't that right, Mr. 


MR. MC KEE: If they had placed the order on the 
weekly stock order pad, they would have been eligible for a 


stock order. 


| 
McKee? | 
| 


THE COURT: It did not make any difference whether 


Parkview sold to FLM or to the Government of Brazil, did it? 


MR. MC KEE: Not to the end of where the parts 
would go. would have nothing to do with stock order 
discount. 


COURT: That is the only point I am making and 
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the same thing is true ».ith o28so0lescence credits, isn't it? 
Obsolescence credits did not depend on who the end user was? 

MR. MC KEE: Obsolescence credits accumulate on 
all Ford sales to dealers. 

THE COURT: And Parkview would be entitled to cer- 
tain obsolescence credits regardless of who had the parts 
physically, whether it was FLM or some body shop, right? 

MR. MC KEE: Right. 


| 
MR. JULIEN: There is still another point to be i 


considered and that is this. Ford knew that we were ee: 


these discounts from Central. Ford prevailed upon Central 
and its successor Atlas to stop doing business with us, 
taking us out of the eligible class, putting us ina positio 
where we had to renegotiate with the subsequent dealers anc 
did not receive these discounts which heretofore we had 
received, that was an item of damage caused by Ford's 
cessation of our business. 

THE COURT: I thought you might get to that. 

You are saying that Ford, with respect to Central 
and Atlas was the approximate.cause of the break-up. of: that 
relationship so Ford has to be responsible for all of the 
terms and conditions favorable or unfavorable which FLM was 
able to negotiate with Parkview, Thomas or Pleasantville. 


I am going to say to you as a matter of law right 
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now, I may be right or I may be wrong, I would hold as a 
matter of law that Ford's activities were not the approximate 
cause of the problems that arose from the negotiations 
carried out afresh between FLM, Parkview and Thoma3 and 
Pleasantville. There has got to be a cutoff. 

I will sustain the objection to the evidence and 
I would say the same thing. The fact that in late 1970 or 
whenever it was Ford revoked the second code number granted 
to Central, that in my view is not the approximate cause. 
of some problem about obsolescence credits or stock discount 
existing because of the negotiations between Parkview, Thoma 
Motors and Pleasantville. 

I will sustain the -bjection to evidence about 
obsolescence credits denied reflected in item 1-B of 
Plaintiff's Exhibit 106 for identification and 1-C, item i-c 
of Plaintiff's Exhibit 106 for identification. 

: Where do we go? 


MR. MAC CRATE: I have made the same objection as 


MR. MAC CRATE: That is an attemp™ to charge Ford 


| 

| 

| 

i 

| 

| 

| 

THE COURT: I have not gotten to that. 


the difference between 4 five percent paid to Parkview, 
Thomas and Pleasantville and a three percent paid to Central 


THE COURT: Objection sustained for the reasons 
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I have already described. 

MR. JULIEN: I take it your Honor has given con- 
sideration to the written documents put in during the re- 
examination of Mr. McKee? 

THE COURT: I have read them. 

MR. JULIEN: Where the clear instructions emanating 
from Ford passing on to Atlas was to cease doing business 
with this party? 

THE COURT: I do not think they said that. In any 
event, I have read those and I do not find any basis for 
changing my ruling. 


MR. MAC CRATE: Your Honor, I think if we go to 


MR. JULIEN: Before we do -- 

THE COURT: I would like to understand a little 
better -- I have already ruled on D. 

MR. JULIEN: I want to make an offer of proof with 
respect to the obsolescence and I want to make an offer of 
proof with respect to the stock discount. 

THE COURT: I do not see we need that. 

MR. JULIEN: I am entitled to it and I am required 
to do it as a matter of fact since I consider this to be an 


item of damage of the plaintiff. 


THE COURT: Your offer of proof consists of. the 
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figures set forth in 196. I take it, right? 
MR. JULIEN: Yes. 
COURT: Then ‘hat is the offer of proof. 
MR. JULIEN: Your Honor takes that as though it 


had been established by competent proof and rules it out on 


THE COURT: I sustain the objection. 


| 
the basis it is not. an item of damage in this case? | 


MR. JULIEN: Are you sustaining it because we have | 


not established the method employed in the computing of ehis?| 
| 
relevancy. | 


THE COURT: I am sustaining it on grounds of 


1~E. 
MR. MAC CRATE: 1-E, your Honor, presents a 
different problem. 


MR. JULIEN: Have you ruled on 1-D? 


THE COURT: Yes. Objection sustained. 


MR. JULIEN: I make the same offer of proof with 


respect to C and D and the rnling is the same? 

THE COURT: Yes. 

i-E, 

MR. MAC CRATE: If we passed over 1-E I believe 
your Honor would find that item 2 -- 

MR. JULIEN: That is another stock order discount 


for a different period, your Honor. 
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MAC CRATE: It suffers of the same impediment 


THE COURT: I do ncc understand. Item 2, as I 


understand it -- well, it is so stated. It relates to the 


alleged loss of stock order discounts due to the loss of a 
separate code during the time of dealing with Central and 
Atlas January 1, 1971 through November 1, 1972. 

What I do not understand there, and it is really 


a question of approximate cause, at that time Ford's only 


| 

| 
decision was kind of an administrative one and they determined 

| 


that they did not want to issue a second code to Central but 


they continued to sell to Central for resale to FLM and FLM 
obtained the wholesale incentive discount. 

I do not understand the reason why a stock order 
discount was lost? 


MR. JULIEN: The stock order discount was dependent 


upon the separate code number. 
THE COURT: There is nothing in the testimony to 


support that. It seems to me what the evidence supports is, 


if FLM had made the necessary request and arrangements with 
Central so that Central was putting the orders on the right 
forms even on the single code or that FILM was putting the 
orders on the right forms itself, the eligibility for the 


stock discount would have been there. 
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Maybe there is something else to it. 
MR. JULIEN: ‘There is the testimony of McKee and 
McKee testified that as soon as he lost the code, he could 
no longer obtain this stock order discount. 
THE COURT: Why? 
MR. JULIEN: Another fair inference to be drawn 


from the dates involved, as soon as the code card is with- 


drawn, the stock order discount no longer goes to him. 
a fair inference to be drawn that this is it and in addition 
to that, McKee has sai", "I have lost <t.” 

THE COURT: It is too broad-brush. The evidence 
which is really undisputed is, that the stock order discount 
is a very technical matter. It depends simply on whether 
the rights forms and timing or orders are used. 


The stock order discount was not limited to code 


number 14330 or whatever that number was. The stock order 
discount could have been obtained under code number 14 -- 
the other code number, could. it not? 


MR. MC KEE: I could not obtain it. 


THE COURT: Did you ever ask Central to pases it on 


MR. MC KEE: Yes. 
THE COURT: What did they say? 


MR. MC KEE: There is only one stock order pad issued 
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to each dealer and the dealer uses that for replenishing 


his own stock. 


~N 


THE COURT: Did you ask him to get a bigger pad? 


MR. MC KEE: There is only one pad issued to a 


dealer. 


your orders? 


MR. MC KEE: It would mean a segregation, dupli- 


cation of orders. 


THE COURT: Wasn't he willing to do that? 


& 


THE COURT: Couldn't you use part of that pad for | 
| 


MR. MC KEE: No. 


THE COURT: It wasn't Ford's ‘fault. | Objection 


sustained. 


MR. JULIEN: Was any reason given to you why it 


MAC CRATE: Are we continuing now the examina- 


THE COURT: We are getting a little informal. 


You have put Mr. McKee back but you have not shown 


any basis at all in my view for this item we have just been | 
discussing. It might help to get Mr. McKee back. 

MR. JULIEN: May I withdraw this witness and 
recall Mr. McKee? 


THE COURT: All right. 
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(Witness Wasser temporarily withdrawn.) 
STEPHEN MC KEE, recalled as a witness, 
having previously been sworn, resumed the stand and 
testified further as follows: 
FURTHER REDIRECT EXAMINATION CONTINUED 
BY MR. JULIEN: 

Q During the period you had your own code card, did 
you put in your own forms with respect to the stock order 
discount? 

A 

Q How did you obtain those forms? 

A Those forms were issued by Ford Motor Company to 
the dealer code 13430. 

Q Ana that was your number? 

Yes. 
THE COURT: What was the other number? 
THE WITNESS: 11283. 

Q Did you get the forms to submit to secure the 
discount for stock orders after the revocation of your card? 

A No. Those forms were not. available to me. 

Tell his Honor why. 
Those forms were retained by the dealer. 
Is there only one set of forms issued per card? 


Per dealer code. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


630a 


McKee-redirect 330 
Q Could there be more than one form submitted for 
stock order discount per week? 
A No, only one submitted per week. 
Q So from the time of the revocation of your card, 
did you subsequently secure any stock discount allowance? 


A No. 


Q For these weekly orders? 
No. 
Why? 
Because I had no availability of stock order pads 
to secure stock order discounts. 

Q His Honor asked the question before, couldn't you 
have put your stock order discount in the form submitted by 
Central? 

A There is no way I can encroach on a dealer or do 


| 
the dealer's work or, for that matter, could relate his orderg 


with mine on the same pad. It is possible we would both be 
Ordering the same items. 

THE COURT: Did you ever ask? 

THE WITNESS: We had asked if it was possible to 
use their stock order pad, but they said they used it every 


week. 


THE COURT: I am not talking about you physically 


getting the pad. Obviously they wanted to put in some stock 


| 
| 
| 


SCUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEW YoRK ws ¥ co F.4$80 


6314 


rkrm McKee-redirect 
orders each week. 

THE WITNESS: Yes. 

THE COURT: You were in theory buying from then, 
weren't you? You were their customer? 


THE WITNESS: Yes. 


THE COURT: In theory, the orders given to Ford 
were the orders of Central, weren't they? 
THE WITNESS: Yes. 


THE COURT: In theory at least, Central could have 


placed some written orders on its form and resold parts to 
| 


you? 
THE WITNESS: In theory, it could have been done. 


THE COURT: Did’ you ever ask them to do. that and 


say, "so we could get the stock order discount? 

THE WITNESS: .Yes,»I.had a discussion with the part 
manager on that subject. 

THE COURT: What did you ask the parts man? 

THE WITNESS: If I could place my orders on their 


weekly stock order pad. 


THE COURT: Specifically you were suggesting that 


you would call him and tell him the items and he would put 
‘ them on his pad? 
THE WITNESS: Yes, or I would secure his stock 


order pad and I would write on it the items I required. 
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COURT: And he could add his or you could add 
yours? 
WITNESS: Yes. 
COURT: And you discussed that possibility 
with him? 

THE WITNESS: Yes. 

THE COURT: As far as you know that would not have | 
been objected to by Ford? 

+HE WITNESS: No, not by Ford. 

THE COURT: Who was this man that you were talking 

’ 

THE WITNESS: The parts manager of Central was Mr. 
Joe Dimitri. 

THE COURT: What did Joe Dimitri tell you? 

THE WITNESS: It would not be feasible. There is 
no way we could correiate the orders. It would not be 
feasible or manually possible for Central Lincoln-Mercury to | 
receive the items, sort them, then transfer them to FLM. 

THE COURT: The deliveries under stock orders, 
were those deliveries that would be picked up at Teterboro 
or were they made by common carrier, mail or what? 

THE WITNESS: They are shipped prepaid to the 


address of the dealer code. 


THE COURT: So these stock orders would be shipped | 
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to the address referred to in the order? 

THE WITNESS: Right. 

THE COURT: Would it have been possible to have on 
a single stock order, have some parts delivered at one 
address and some at another? 

THE WITNESS: No, it would not be possible. 

THE COURT: Were you willing to go and pick the 
parts up at Brooklyn if they were delivered under that stock | 
order form? Did you talk about that? | 

THE WITNESS: ‘his wou: have been an extra saps ee 
but we did discuss it. This would cause 2 problem in the | 
dealership. | 

THE COURT: But you would have been willing to pick 
them up there? | 

THE WITNESS: Yes. 

THE COURT: What did he say to that? 

THE WITNESS: Owing to the volume of parts handled, 


their dealership could in no way be able to receive the 


THE COURT: What volume of the total parts that 


you were ordering at that time were stock order? Let's 


| 
parts that we would order. It would be a big mixup. | 


talk about before the revocation of the code. What percent~ 
age were stock order? 


THE WITNESS: Approximately fifty percent. 
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| 
2 | TdE COURT: I will sustain D. 
3 | FURTHER RECROSS EXAMINATICN : 
4 | BY MR. MAC CRATE: 
5 | Q Sy what means are the stock order deliveries made? 
6 A By common carrier. 
a | Q Various directions can be given to the common 
8 | carrier with respect to the deliveries, can they not? 
9 | A Yes, you could qualify a stock order, that it could 
| 
10 be shipped but only to one address. You could not say part 
11 of it to go to one address and part go to another address. 
12 Q The instructions you give to the common carrier 
13 | as to what the common carrier does so far as delivery? 
“| A The instructions to the common carrier would be | 
15 ! given by Ford Motor Company. | 
16 | Q But at the request of the dealer? 
17 | A Yes, at the request of the dealer. 
18 | THE COURT: Do you have any further questions of | 
| Mr. McKee? 
MR. MAC CRATE: : 
was produced to me. 
THE COURT: Go ahead. 


Q Mr. McKee, I show you Defendant's Exhibit BE for 


identification and ask you if that is the communication from 


- & B RB 


Central in July of 1972 to which you referred earlier today? | 
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A Yes, that is the communication. 
Q And the communication is not directed to you 
personally, is it? 
A No, it is directed to all suppliers. 
Q It is just a circular letter to all suppliers? 

Yes. 

MR. MAC CRATE: I offer it. 

MR. JULIEN: No objection. 

(Defendant's Exhibit BE received in evidence.) 

Q Did you receive any other letter you can recall 
from Mr. Gordon or from Central at that time? 
A Nothing that I can recall. 

MR. MAC CRATE: I have no further questions. 

THE COURT: We have come to this item 2 and we are 
going to come to other similar items. Initially it seems to 
me that the revocation of the second code by Ford was an 
administrative step which itself I would not think would be 


a violation of the Sherman Act Section 1 or the Robinson- 


Pattman Act. To the extent it is a refusal'to deal, why, 


barring certain circumstances I will come to in a minute, 

it seems to me Ford had a right to refuse to deal with FLM. 
The only thing that gives me some problem is the 

question of Sherman Act Section 2, and I think the law is, 


that under certain circumstances, particularly if there is a 
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monopolization, a refusal to deal can be an anti-trust 
violation. 

The record is not fully developed on that. 

MR. JULIEN: You are going to have more testimony 
by way of depositions which I have deferred calling your 
attention to which may bear upon the subject as well. 

I think since you are sitting non-jury, your Honor, 
it does not unduly prolong the trial. 

THE COURT: It just makes more items to have to 
worry about. I wish the issues were sufficiently crystalized 
so we did not have to get a lot of accounting material in 
that really turned out to be ultimately irrelevant. 

I will let in -- Mr. MacCrate, let me ask you this:| 
Mr. Julien's point is that on these items I have now 


excluded or about to exclude, he says it is a non-jury case, | 


there may be some theory ultimately shown which would make 


these things valid elements of damages. I say I would like 
to limit your burden and my burden by trying to make a 
ruling now as to keeping things out. If it could come about 
that there is some theory which would make these elements 
ultimately valid, I guess I would have to at some point 
reopen the trial and go into this if we don't go into it now. 
I am not a prophet, I do not know what is going to come in 


regard to his case. 


SCUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY © JARE NEW YORK NY CoO 7 4980 


| 
| 
| 


——d 


6374 | 


McKee-recross 
Do you have any views on whether they should come 
in subject to connection or whether we should try to keep 


them out subject to the possibility of reopening the record? 


Do you understand what I am taiking about? 


MR. MAC CRATE: Yes, your Honor, and I feel very 


strongly the desirable thing is to strike them subject to a 


reopening should they at any time become in your Honor's 


paceman nee 


judgment relevant. 


THE COURT: Okay, I will do that. I really do not 


see the validity of these items under any existing theory 
of the case. 
MR. JULIEN: Then I must put in my offer of proof 


with respect to each of the items your Honor is sustaining 


an objection to. 
THE COURT: The offer of proof is simply item 2 
which is set out in Exhibit 106. 
Item E, that is 871,000. That is a big item. 
MR. JULIEN: Whenever we come to that, could we 
have a brief description sufficient to complete my 
record on it, and does the Court understand, I am sure it 
does, but I just want to be sure, that the difference in 


percentage is that flowing from the difference paid between 


Central and the subsequent dealers? 


THE COURT: We have said that three or four times. 
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Item E. 

MR. MAC CRATE: Item E, your Honor. 

MR. JULIEN: May I explain what it is, please? 

THE COURT: Go ahead. 

MR. JULIEN: Item E is the goodwill which is an 
asset of FLM which I am prepared to show has been destroyed 
as a result of the withholding of the wholesale incentive 
allowance, thereby so substantially reducing our margin of 
profit on crash parts from an accounting standpoint and 
auditing standpoint, destroy what would otherwise by a 


valuable asset of this business. 


MR. MAC CRATE: It is completely duplicative of 


the preceding items. If the defendant has suffered an 


expensible loss and is compensated for that and is placed 


for its damages, then this figure which is an estimate of 


what the business could be sold for, is totally meaningless. 


back in the position of being an operating company compensate 


The value has been restored. 
THE COURT: Let's not jump so fast. The item is 
labeled, loss of goodwill of FLM due to lack of earning 


capacity as a result of Ford's change of policy towards FLM. 


You have in ink the date April 30, 1972; am I 
reading that right? 


MR. WASSER: Your Honor, it is 9-30-72. 
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THE COURT: What is the significance of September 


MR. WASSER: It was just before the cutoff of the 


THE COURT: Do you have any further questions of 


Mr. McKee? 


September 


MR. JULIEN: No. 

MR. MAC CRATE: No. 

THE COURT: You may step down. 

(Witness excused.) 

MR. JULIEN: May we recall Mr. Wasser now? 
COURT: Yes. 
) NN WAS SE Ry resumed. 
COURT: What is the significance of 
1972? 


WITNESS: September 30, 1972, the capital 


Figure shown -- 


THE WITNESS: What are you taking, the end of the 


last quarter before the November 1, 1972 date? 


excluding 


THE WITNESS: Yes. That was 92,213. 
THE COURT: What is the capital? 
THE WITNESS: That is the tangible capital 


goodwill, and in one of the accepted methods of 


determining goodwill, before we calculate the goodwill, we 
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exclude an interest factor which an investor would want to 
earn on the tangible capital. That interest factor came to 


71,346. 


THE COURT: What did you do with the 7,376? 


THE WITNESS: That is to be an exclusion from the 


profit figure to be used in capitalizing the earnings. 


THE COURT: What about the salary factor non- 
supervisory? 

THE WITNESS: We always adjust th~ profit for a 
labor portion or salary factor, non-supervisory, also to be 
excluded from the earning figure to be capitalized and the 
40,000 was the figure that was used previously as a factor 


in the reports to the company. 


THE COURT: What is the next item, net profit 
before taxes? 

THE WITNESS: We then reversed all of the net 
profits -- the net profit before taxes was an actual figure 
from the ledger in answer to your Honor's question. The 
officer's salary then reversed. We want to arrive at a net 
profit before officers' salaries and then from that figure, 
deduct the interest. 


THE COURT: So you added to the actual book net 


profit, you added officers’ salaries? 


THE WITNESS: Yes. 
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THE COURT: Then you added »ensions? 
THE WITNESS: Pensions to the officers. 


THE COURT: Then you are calculating the profit 


before officers' salaries and before pensions? 
THE WITNESS: Yes. 


THE COURT: 134,491. 


What do you do with that? 


THE WITNESS: From that, before we capitalize that,| 


we deduct the interest actor on the tangible assets at an 
eight percent factor which is widely accepted in these 
calculations. We deducted the non-supervisory salary factor 
in order to show a true picture of the calculation and we 
arrive at an earning figure which the company itself 
generates. 

THE COURT: Why do you deduct the non-supervisory 


salaries? 


THE WITNESS: It is an conservative approach. If a 
businessman came in to buy the business and if there is 
available as there is in this case, say $140,000 cf salaries 
before taxes, he may not -- 

THE COURT: Salaries before taxes? 

THE WITNESS: I am sorry, profits before salaries 
-- we always make a salary adjustment in order to exclude 


from the goodwill caiculation a factor of salary. It is an 
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conservative approacharid:it‘is something I have been doing for 
thirty years in dealing with these problems. 


DIRECT EXAMINATION BY MR. JULIEN: 


Q Is it a recommended accounting principle in 
assessing the goodwi 1 of a concern? 


A Yes. 


Q Have you followed a formula which is accepted 


will of this business at the time of the cutoff date? 


| 
| 
accounting practice for the purpose of arriving at the good- | 
| 
| 
| 
| 


A Yes. 

On the remaining figure? This method of calculating 

goodwill, which is an intangible asset, we multiply the 
remaining figure times ten. 


Q Why do you do that? 


A In order to arrive at the asset known as goodwill. 


Q Are you doing that in accordance with common and 

mted acccunting practices? 

A Yes. 

Q What figure did you arrive at? 

A Il arrived at a figure of 871, 115. 

Q Is that the goodwill in accordance with accounting 
practices of this concern as of the end of the quarter 


September 30, 1970, just before the cut off? 


A Yesuii" 72. 
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Q While w2 are on that subject, from that time on, 
from 1972, would you tell us what happened to this concern 
from an accounting and financial standpoint? 

A It's arrived at'a status on September 20, 1974 of 
having a minus capital and a ageficit. 

Q Of what? 

A The deficit was 18,607 after receiving a $20,000 
tax rebate. 

Q That is including the tax rebate? 

Including. 


THE COURT: Can you give me those figures, the 


dates and so forth? 

THE WITNESS: On September 20, 1974 the earned 
surplus had a deficit balance of 18,607 after receiving a 
$20,000 Treasury Department refund. 

THE COURT: Deficit of 18,000? 

THE WITNESS: Yes. 

Q Just to complete what goes into this figure, what 

was the margin of profit of your client during the years 


from '68 to the end of September, 1972? What was its margin | 


of profit on Ford Mercury-Lincoln crash parts? 


MR. MAC CRATE: {8 this year by year? 


MR. JULIEN: Year by year or average over the three 
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I have it year by year. 

Give it to us that way. 

To the year ending 9-30-69, it was 28.5 percent 

of sales. 

COURT: Is that the year or the nine months? 
WITNESS: It is twelve months. 
COURT: What is the fiscal year of FLM? 
WITNESS: September 30. 
COURT: What do you, margin of profit? 
WITNESS: The gross profit divided by suzles. 
sales? 


A 


Q 28.5 for that year represented its margin of profit 


on these crash parts? 
A Yes. 
Q The next year? 
A September 30, 1970, it was 28.3 percent of sales. 
The year ended 9-30-70 at a gross profit margin on sales of 
28.3 percent. 
The year ended September 30, 1971, had a gross 
profit on sales of 31.5 percent. 
The year ended September 30, 1972 had a gross 
profit of 33.5 percent. 


For the year ended September 30, 1973, it: had a 
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gross profit of 14.3 percent. 


For the estimated, almost completed twelve months 


There is just one footnote to September 30, 1973. 
There was a writeoff of obsolete inventory of about 17,000 
which would represent maybe a variation of less than two 


percent. 


September 30, 1974, it had a gross profit of 14.0 percent. | 
| 
| 
| 
| 


MR. MAC CRATE: Might we have the document from 
which the witness has been reading, marked for identification. 

THE COURT: Of course. | 

What is that, a list of the profit margins year | 
by year? | 

THE WITNESS: That is a list of the profit margins | 
and the expense margins and I believe I have on that work- | 
sheet the net profit -- the gross profit margins, the 
expenses other than officers' accounts and the percentage oe 
sales increase over the prior year. 


THE COURT: What is the exhibit number? 


(Defendant's Exhibit BF marked for 


| 
| 
| 
| 
identification.) 

Q How did the cutoff of the wholesale incentive 
allowance to your client affect its margin of profit? 

A lt dropped from 33.5 percent to approximately 15 


percent. 
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Q At 15 percent gross profit, what has happened to 
your client's surplus, has it run at a break-even point, has 
it run profitably or has it run at a loss? 
A It has run at a loss. 
MR. MAC CRATE: Object to the question unless the 
figures are specified. 
THE COURT: You have figures about net profit, I 
assume, don't you? 
THE WITNESS: Yes. 
THE COURT: What are those? 
THE WITNESS: On the financial statement submitted 
to the Court. 
MR. JULIEN: That was on the motion for an 
injunction. 
THE WITNESS: We showed that the earned surplus on 
9-30-72 was 103,810. That is restated with footnotes. 
THE COURT: 130,000? 


THE WITNESS: 103,810. September 30, 1973 it was 


At September 20, 1974, and I had previously given 
your Honor this figure, it was 38,607 before deficit, minus 
value, before the 20,000 refund recently received. A nen- 
@€arning factor. 38,607 deducting the 20, it came to a 


deficit of 18,607. 
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Q There is one other factor I would like you to give 


his Honor. I wou'd like you to compare the total sales of 
1972 and 1973? 

THE COURT: Haven't we got that? 

MR. JULIEN: Yes. It 18S on the assessment. 

THE COURT: In this item 1-E, loss of goodwill. 
You are assuming that the goodwill has gone, the goodwill 
value has gone from 871,000 a3 of September 30, 1972 to 
zero now; is that right? 

THE WITNESS: Yes, your Honor. 

THE COURT: How do you get zero? 

THE WITNESS: If I may refer to the addendum No. 5 
which was submitted, calcula.ed by me, if you look at -- 

THE COURT: That is 107. 

THE WITNESS: Column No. 3 would show the buildup 
of goodwill, the percentage of increase of profit over the 
control officers' accounts was 64.7 percent a year annual 
mean,:and excluding the earlier years -- 

THE COURT: I do not get you. Percentage of 
increase of what? 

THE WITNESS: The annual mean increase of net profi 
before officers’ accounts was 64.7 percent. Annual average. 

Going just to the prior three years on the higher 


volume before t:he cutoff, the three years before the cutoff, 
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} 
it was 25.2 percent. | 
THE COURT: Average? | 
THE WITNESS: Average. 
THE COURT: Increase per annum? 
THE WITNESS: Yes, per year. | 
With that type of situation, the goodwill at age 
was tremendous. | 
At this point, a new history would possibly have 
to be established. There would be no way, if this company | 
would try to be sold, it would have to rebuild a new history 
if that were possible. Goodwill is always established on the! 


history of a company and that goodwill has been destroyed 


in my opinion. 


Q By the destruction of earnings? 

A By the destruction of earnings. 

Q As a matter of fact, for the years '73 and '74, in 
each case since September 30, this business has been 
operating at a loss; is that correct? 

A Yes. 


Q Up to the cutoff date of September 30, 1972 in the 


in any fiscal year? 
A It is reflected in item 5, it is shown in item 5 


of the addendum to plaintiff's proposed assessment of damages 


| 
| 
| 
| 
| 
| 
| 
| 
| 
entire history of this company, had it ever reflected a loss | 
i 
| 
| 
i. 
| 
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Is it shown that it has never run at a loss we al 
Yes. 
THE COURT: In other words, you are calculating 
what the business could be sold for to a buyer? 
THE WITNESS: Yes. 


THE COURT: Let's suppose for purposes of argument | 


that the Court were to find in favor of the plaintiff and 


were to order Ford to make available the wholesale incentive | 
discount. That would eliminate the main problem which you 
Say took away the earnings and the goodwill, right? 

A It would not eliminate the problem of goodwill as 


I had pointed out to Ford's counsel two years ago, because 


| 
| 
as time goes on with the lapse of the period of earnings, | 
| 


the goodwill is destroyed. You have to show the trend of the 


profits to establish the goodwill. There has to be a trend. 


| 
} 
| 
THE COURT: Goodwill also relates to prospects, 
| 


does it not? 
THE WITNESS: It is sort of a weaker type of good- | 
will. I agree with your Honor. 
THE COURT: The fellow who is coming in to buy a 
company wants to know the prospects. History is very interest- 


ing but he wants to know what is there now. He is not just 


running a history. He comes in and he suddenly finds out 


that the conditions that have caused these losses have been | 
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reversed by Court order, let's just take it in slow steps, 


| 
| 
| 
| 


that would affect his valuation of the company, would it not? 

THE WITNESS: Yes. 

THE COURT: Your calculation here does not take 
into account the existence of any such Court order, does it? 

THE WITNESS: No. 

MR. MAC CRATE: Nor does it take into account -- 

THE COURT: Why don't you let Mr. Julien finish, 
then you cross. 

BY MR. JULIEN: 
Q Let's get to item 3 on page 3 -- before I ask oon 
just one further thing. 

When there is a transaction, for the purchase of a | 
sale of a business, in the accounting formula, isn't the 
formula which you have employed the thing that buyers and 
sellers rely upon? 

A Yes. 


Q That is, actual financial earnings over a period 


of years? 
A Yes. 
Q Now let's get to item 3 -- 
MR. MAC CRATE: With respect to item 3, I would 


move to exclude any testimony on the grounds that it isn't 


relevant. 
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THE COURT: Let's look at item 3. 
MR. “JULIEN: Perhaps I can briefly tell your Honor 


what that item includes. 


THE COURT: Okay. 
MR. JULIEN: Here we are depending upon that phase 
of our case that says we should be permitted to be purchasing 
our parts directly from Ford Motor Company, and that it is a, 


violation of law for it to exclude a wholesaler known to it 


and known by it to be handling its goods and wares, to exeludp 
it from the right to make purchases. 

THE COURT: Under what statute do you make that 
claim? 

MR. JULIEN: That, I think, is a monopolization. 

THE COURT: In other words, Section 2? 


MR. JULIEN: Yes. I do not see our case, your 


Honor, as falling within the restricted Colgate situation. 


THE COURT: All right. 


MR. JULIEN: Here what is being sought is the 


period we paid two percent to Central, raised to three 
percent in 1970, to Central and that is what that item 


encompasses. The two percent and the three percent we paid 


1974. 


Q Why do you have that at three percent? 


to Central during that period and it ends in September 20, | 
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A Because the two percent is included in another 
phase of the proposed assessments of damages. 
Q In other words, to avoid duplication? 
A Yes. 

MR. MAC CRATE: This goes back long before the 
Statute of Limitations, your Honor, then begins to 
accumulate items. 

MR. JULIEN: Thereis no Statute of Limitations in 
this case. I have seen nothing in the pleadings about any 
Statute of Limitations. 

MR. MAC CRATE: There is a four-year State of 
Limitations. 

MR. JULIEN: It is not raised by you. 

THE COURT: I am not sure the complaint specified 
damages going back to 1965, but I am not sure it did. 


THE WITNESS: Yes, it did. 


MR. JULIEN: Since he is the scrivener of the 


complaint, I guess that gets us as close to it as we can. 
THE COURT: Glancing at the complaint, there is 
statement in paragraph 5 about the commencing of business 
FLM in April of 1965 and then you have, in paragraph 17 a 
statement about -~- paragraph 16, in mid-1972, FLM was 
advised it could not have its separate code number and that 


the incentive credit of 16 percent was no longer available. 
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Talking about mid-72. 

Then paragraph 17 talks about mid-72 but at the 
end it says prior to the 1972 increases of cost to FLM, the 
latter was required throughout its years of operation to 
pay surcharges to Ford dealers for the authorization to 
obtain Ford parts at wholesale prices. 

Paragraph 20-C refers to the alleged preventing of 


FLM from buying wholesale parts without prohibited penalties. 


You say that Ford should have pleaded the Statute 


| 
of Limitations in order to take advantage of it? 
MR. JULIEN: Yes. ; 


MR. MAC CRATE: We asserted the Statute with respe 
to discovery consistently. 

MR. JULIEN: I don't understand what that means. 

MR. MAC CRATE: The statutory -- 

THE COURT: The four-year statute. 

MR. JULIEN: In addition to being absent from the 
pleadings, it is in no way stated in the pretrial order. 


MR. MAC CRATE: There is no claim for damages in 


the pretrial order. 

MR. JULIEN: It is affirmative defense. Statute 
of Limitations always is. 

THE COURT: I think in all fairness, I think that 


under Rule 8-C, it is true that Ford should have pleaded the 
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Statute of Limitations as affirmative defense, but the claims 
for damages was stated in such general terms that maybe it 
is something that is understandable why they didn't do it 
and when it comes to trial, it is true you provided no 
specification of your damage claims until you got here. 

MR. JULIEN: Nor was I asked to until your Honor 
suggested it. No interrogatory -- 

THE COURT: I wish you would let me finish. I do 
talk slowly. 


MR. JULIEN: Please forgive me. 


| 
| 
| 
{ 
| 


THE COURT: I asked you to specify all your conten- 
tions and that included damages. 

I have permitted you to put in your damage thing 
but Mr. MacCrate can assert the Statute of Limitations and 


the answer will be deemed amended to so state. 


Where does that lead us? 

MR. JULIEN: What is the date of institution on 
our action? 

MR. MAC CRATE: This would mean that anything wetoy 


to February 14 -- February 19, 1969 is statute barred. 


MR. JULIEN: I object to your permitting an amend- 
ment of the pleading at this stage, if your Honor pleases. 

THE COURT: What is the prejudice? 

MR. JULIEN: The prejudice is that it eliminates 


¥ 
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certain years to which we are entitled. 

THE COURT: The law did not permit you to have thos 
years. It is just really a matter of whether had you relied 
on this and prepared -- I will not really belabor the point. 
The law did not permit you to have those years and I think 
under all the circumstances, we ought to enforce the law 
and that is the way we are going to leave it. We will permit) 
Mr. MacCrate and Ford to have the benefit of a statute that | 
they are certainly entitled to have the benefit of. 

Does that cut out anything we have talked about? 


MR. JULIEN: Under item 3, it would simply cut out | 


the years ‘66, ‘67 -- 


THE WITNESS: Approximately five-twelfths of the 
four lines. 


MR. JULIEN: The year ending July 30, 1969. 


part of ‘69? 
THE WITNESS: Yes. 
THE COURT: What would it leave in ‘69? 


THE WITNESS: It would leave a little bit more tha 


| 
| 
THE COURT: We cut out '65, '66, ‘67, '68 and 


two-thirds. It would be 4.7 over 12 would be excluded. 


THE COURT: We will start, in theory, at February 


THE WITNESS: Yes. 
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THE COURT: Can you give me a fiqure of what it 
would be? 

THE WITNESS: Yes. Approximately 40 percent. 
207,000 that would be allowable. 

THE COURT: So we are taking two percent of 
207,000 and that is $4,140? 

THE WITNESS: $4,140. 

Q Taking that figure, substituting it for the $44,000 
figure, what total do you get under this item? That would 
be 79188 plus 4,140; is that right? 

A Would you repeat the question? 

THE COURT: We are going to figure a total of 
4,140 and -- 

A It is a difference of 20,128 that would be deducted 
from the bottom figure of 13,456. 

Q Just give us the net figure. 

THE COURT: 83,328. That is the claim based upon 
the payment of two percent and three percent premiums to 
dealers for the years in question, right? 

THE WITNESS: Yes. 

THE COURT: Do you have any other objection? 

MR. MAC CRATE: Yes. This would be duplicative of 
damages claimed in other portions of this and, therefore, I 


would assume it would be in the alternative -- 
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THE COURT: How would it be duplicative? | 
THE WITNESS: Your Honor, item 1~-D is the aifterench. 
It would not be duplicative. It is five percent less three 


which would qualify the two. 


THE COURT: Item 1-D which we have excluded is a 


claim for an increase from 4 three percent premium to a five 


THE WITNESS: Yes, your Honor. 


MR. MAC CRATE: I believe my notation related to 


1-p. With that now excluded -- 


~ 


percent premium? | 
| 
| 
| 
| 
| 
| 


THE COURT: With those changes, I will admit the 
evidence about item D which Mr. Wasser has gone over. | 
MR. JULIEN: I must call one matter to your 
attention. Since D is excluded, in order to avoid a duplica- 
tion, Mr. Wasser had taken the reduced percentage of three 


percent rather than five percent and under that item, under 


this claim of damage, I would be entitled to the five 
percent. It would be appropriate to add to it the $20,900 
figure to bring it up to five percent. 

THE COURT: I will tell you what -- 

MR. JULIEN: That is all within the Statute of 
Limitation period because we didn't pay five percent way 


back then. 


THE COURT: This depends entirely upon whether thexe 
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is a case under Section 2 and that is quite questionable, 
but I think it probably should be admitted. 

I will admit item 3, and -- 

MR. MAC CRATE: May I inquire, when you say you 
will admit, you will now receive evidence about it? 

THE COURT: Sure. It is not decided it is a valid 
Section 2 complaint. I am just admitting it because I think 
there is enough ground for admitting it into evidence, 
subject to, of course, whether there is a valid Section 2 
claim or not. 

MR. MAC CRATE: I object to the data set forth in 
item 3 as not having sufficient substantiation on the record 


at this time, and I must preserve my objection on that basis. 


THE COURT: You are not objecting on relevancy 
grounds. You are objectingto lack of foundation? 
MR. MAC CRATE: In other words, to the substance 


of the material that appears under 3. 


THE COURT: For lack of foundation? 
MR. MAC CRATE: Yes, your Honor. 


THE COURT: Isn't this, Mr. Wasser, simply a 


cost of the parts from the books and you have applied these 


percentages, the two percent and the three percent? 


THE WITNESS: Based on the actual payments to the 


| 
| 
| 
| 
| 
| 
{ 
calculation? You have taken the cost of goods sold, the | 
| 
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dealers. 

THE COURT: I will overrule the objection to lack 
of foundation. 

MR. MAC CRATE: May I be heard on one aspect? 

THE COURT: Yes. 

MR. MAC CRATE: A rough lunchtime computation 
ioscan that nine percent of the purchases at a period were 
not from Ford. 


MR. JULIEN: Isn't that a matter of cross examina- 


THE COURT: Is there some amendment or correction 
which you made to this? 

MR. JULIEN: No. Our percentages have been taken 
on total purchases at all times. 


THE WITNESS: That is for the wholesale incentive, 
MR. JULIEN: He is talking about something else, I 


MR. MAC CRATE: For non-Ford purchases, I don't see 
how they could possibly be part of the computation here that 
is reputedly losses due to inability to purchase from Ford. 

MR. JULIEN: I see the point. 

THE COURT: Should there be a correction? 


THE WITNESS: Your Honor, the explanation is that 
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it should be -- it is not nine percent, but there should be 


j 
| 
| 
1 


a correction. 


THE COURT: Why don't you work out the correction. 

That correction will be taken into account, Mr. 
MacCrate. 

MR. MAC CRATE: There is a further question, I 


apologize, your Honor, with respect to a cost writeoff of 


obsolete inventory of $14,000. 
THE COURT: Where is that? 
MR. MAC CRATE: It does not appear on this but the 
figures for September 30, 1973, based upon other material 
we have been provided in the past, seems to relate to an 
amount for which we were given an adjustment and I really 
feel without the foundation for these particular figures 
being put in the record, we are in a very difficult position.| 
THE COURT: I take it over lunch you did not get 
together over these as thoroughly as you needed to? 
MR. MAC CRATE: No. 
MR. JULIEN: This item was discussed. Perhaps sual 
is an explanation for it. 
BY MR. JULIEN: 


Q Would you give the explanation? 


A The writeoff of obsolescent inventory was not. 


included in the parts cost sold in these exhibits. 
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THE COURT: The pasts covered by the writeoff? 


THE WITNESS: Were not included in any of these 


| 

| 

calculations of parts cost sold. | 
THE COURT: What about that, Mr. MacCrate? | 


If there is any checking to be done, we do not have| 
to sit here and theorize about it. We could be deferring it | 
until Monday. Shall we? | 

MR. MAC CRATE: Yes. | 

THE COURT: Also, I think I should go back as to 
item 1-D and that, I think, if there is a valid Section 2 
claim relating to failure to sell directly, then it could be 
that item 1-D presents a valid element of damages. I will 


reverse my ruling as to relevancy on item 1-D, but let's go 


back over this Monday and can we go to something else now? 


107 in evidence. 


THE COURT: What about these attorneys' fees and 


MR. JULIEN: That, I don't think, belongs in an 


| 
| 

| 

| 

{ 

| 

| 

MR. JULIEN: All I need is that final document | 
| 

| 

| 

} 


estimate by counsel. That is a matter entirely with the Cour 
THE COURT: We will not get into that now. 
BY MR. JULIEN: 
Q What is item 5 on Exhibit 107? What does that 
represent and how did you compute it? 


r 
| 
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We computed -- 
What does it represent first? 
A It represents a loss of profit to FLM due to the 
interruption of its growth as a result of the removal of 
these credits. 


Q How did you compute that? 


| 
| 
i 
| 
{ 
| 
| 
| 


A I computed the figures from the books of the 
company. I calculated the average growth; the average annual 


percentage of growth over seven years and also over the cana’ 


prior years to the cutoff of Ford's credits. I then used 
the smaller figure, which was the three prior years to the 
cutoff and projected on pase 2 of this addendum what the 
growth increase loss was for the first year after the cutoff 
and for the second year after the cutoff. 


Q Let me see if I have it. Were you using sound 


and accepted accounting principles? 

iN Yes. 

Q By that, based on previous experience, yov were 
projecting what the profit would have been during the 
subsequent years after the termination of the wholesale 
incentive discount? 

A Yes. 

Q Using that accepted formula, you arrived at these 


profit figures shown for those subsequent years which your 
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client did not earn; is that correct? 


| 

A Yes. | 

| 

THE COURT: What is that, 88,000? | 
THE WITNESS: $88,968. | 
THE COURT: I do net think you intend to add that 

to the item 1-A, do you, the 182,000 in lost incentive credit 
THE WITNESS: There is no duplication, your nor. 
THE COURT: If you are going to figure it ona 


profit basis --~ 


THE WITNESS: But I have subtracted the bases of 


Do they represent a duplication? 


No. 


I think you better explain for the record why they 


would be right because we included the claim for incentive 


credits lost, but the company had a growth rate of 25.2 


| 

| 
If the profit were a level figure, then his Honor 

| 

i 


percent and this represents the difference only between what 
the profit would have been on this projection less what it 
was on 9-30-72. 

THE COURT: I just do not understand you. 

THE WITNESS: The profit for the year ended 9-30-72 


was 156,803. Multiplying that by 125.2 percent or an increas 
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of 25.2 percent, comes to a figure of 196,317. 

We then deduct the base period that we started 
with, the 156803 and if the company had continued on its 
normal plane, the fiscal year ended September 30, 1973, it 
would have had an additional profit of 39,514. 

THE COURT: Sure. 

THE WITNESS: Then we go to the next year, starting 
at the beginning of the second year, which is the 196317, 
the projected or estimated figure, we then multiply that 


by 125.2 percent to reach a figure of 245,789. Deducting the 


profit level at the beginning of that year, 196,317, we find 
that for the fiscal year ending September 30, 1974, the grow 
increase loss was 49,472. 

THE COURT: I understand that. There you are 


figuring how much profit was lost because of the denial of 


the investment incentive discount, right? 

THE WITNESS: And the fact that the working 
capital -- 

THE COURT: The whole thing, whatever Ford did 
caused these profits to be lost. 

Now, my feeling is that the lost profit is the 
kind of net of the damages, so to speak, that you have to 


choose what theory of damages you are going to use. You are 


going to either choose to award, sort of what I will call a 
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net, that is, the lost profits, or you are going to choose 


to aware the specific components, the loss of the wholesale 


incentive discount, the loss of some other discount, so 
forth and so on, but you cannot have both. 

THE WITNESS: Your Honor has wiped out this 
definite element. In other words, for seven years the 
company grew at a rate of -- 

MR. JULIEN: He is talking about the increased 
margin. 


MR. MAC CRATE: That is a matter of total specula- | 


If you run down the right-hand column, it goes 


from 120 to 12 and then it is 202 and to then pull out of the 


air what is claimed to be an average figure of 64.7 -- 

THE COURT: I am trying to get at a little 
different point. 

It really is a matter of law. If Ford is liable 
to FLM, what is the measure of damages? Do we take the 
figure for wholesale investment credits lost or do we figure | 
out how much profit after various things have happened, FLM 


would have earned if it had gotten the wholesale incentive 


credit. Which do we take? 
MR. JULIEN: I have two answers. First, the 


question necessarily depends upon, are these duplications, 
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and I will answer that secondarily. First let me point out 
hey are not duplications. 
THE COURT: Just answer my question. 


MR. JULIEN: The rule is with respect to items of 


damages such as this, that it is our duty to place before the 
Court all of the evidence bearing upon it. If there is 
duplication, we can thereupon elect at some final date which 
item we stand upon, but if there is no duplication, we may 
urge both upon the Court. 

Let me show you why there is no duplication -- 

THE COURT: Let's do this. I get your point and 
you certainly have a right to get into evidence the amount 
of that 1-A item, so we won't worry now about what is the 
right theory. We will pin that down later. 


Let's assume, though, Mr. MacCrate, it is relevant 


to show lost profits as a result of Ford actions. 

Do you have any objection to item 5 on that 
assumption? 

MR. MAC CRATE: Again, I believe there is a lack of 
foundation for its introduction at this point. 

THE COURT: Do I understand all the figures in 


columns 1 through 3 come from the books and records of FLM? 


THE WITNESS: Yes, your Honor, except that the cur-| 


rent year is so current that this is a conservative estimate. 
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2 THE COURT: In other words, that is an estimate | 
3 based on certain items in the books and records? 
4 | THE WITNESS: Yes, but does not enter into the | 
5 | calculations. 
6 | THE COURT: Columns 4 and 5 are calculations based 
q on columns 1, 2 and 3? | 
8 | THE WITNESS: Yes. | 
9 | THE COURT: 1 will admit -- | 
10 | MR. MAC CRATE: Excuse me, your Honor. | 
1 | Is the figure for 1972 the restated figure or is | 
12 that the earlier figure? | 
13 | We have been given two sets of figures, your Honor , | 
14 heretofore and what the books of the company, in fact, | 
15 reflect, I am not clear. 
16 | THE WITNESS: In my memorandum to the Court, I - 

| 
17 | attached auditors' notes explaining that. I don't have that | 
18 ! memorandum before me. | 
19 THE COURT: Why don't we take a short recess? | 
20 (Recess) | 
21 THE COURT: I understand you want to adjourn. | 

Are you finished with your case except for some | 
checking into these figures which we could go into Monday? 

| Will you rest after that? 
25 | MR. JULIEN: Yes, except for the references I must 

| 
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make to your Honor of the parts of the depositions which I 
consider to be part of my case and I will have one “question 
of Mr. McKee and that will be it. 

MR. MAC CRATE: May I ask specifically, we brought 
Mr. Gilpin from Texas to be here today at the request of 
Plaintiff. He has been sitting in the courtroom all day. 
Do I understand from this he is now excused? 

MR. JULIEN: Mr. Gilpin is the auditor that examine 
our books on behalf of Ford. 

THE COURT: Do you need him and can he be excused 
to return to Texas? 

MR. JULIEN: The answer is, yes. 

THE COURT: Then he is excused and he can return 
to Texas as far as you are concerned. 

On the depositions, I am engaged Friday, Friday 
is a day of conferences so I cannot do anything Friday on 


this case, but on the depositions, I wouuld appreciate you 


simply designating, underlining in red or bracketing in red 


the portions you want to introduce in evidence. 

Are there any portions of those depositions, any 
deposition transcripts you are going to want to use? 

MR. MAC CRATE: It would only be in the ones that 
the plaintiff is marking. I would request that we have their 


markings on Friday so we would be ready on Monday morning. 
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THE COURT: Excellent. We will handle it that way 


so the depositions do not need to take any time. 

You will rest subject to exactly what we have 
talked about just now and I will see you all Monday. 

Will I get anything more from Ford, on the points 


I asked about Monday morning? 


MR. MAC CRATE: We are trying to do several things 
simultaneously and I believe our brief will not be ready unti 


after Monday. If we can accelerate that, indeed we will, but | 


we do have a substantial amount of ground to cover between 
now and Monday and we will be devoting ourselves to that. 


MR. JULIEN: Plaintiff would like an opportunity 


to reply to their brief. 


THE COURT: I really think that the issues I posed 
were the obvious issues in the case. That is what I am tryin 
to go over in my mind right now and I am spending time on 
the law. I am very anxious to be really clear on Ford's 
theory how you get around the language ir the Schwinn case 
and if there is any law about permitting Ford to vary its 


discount terms in the way it has done here based on levels 


of distribution and so forth, I would like to know that law o¢ 


I can begin to consider it. Isn't there any way you can 
provide me with some material that addresses itself to 


those points? We are trying to work on the law, and even if 
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you have some cases you could call in, anything, just to help 


MR. MAC CRATE: We will do whatever we can. 


MR. JULIEN: If counsel calls in some authorities, 


{ 
| 
| 

| 

accelerate my work on the law, I would appreciate it. | 
| 

\ 

| 

| 

i 


I take it he will let us have them? 
THE COURT: Sure. 


(Case adjourned to Monday, September 30, 1974. _ 
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WITNESS INDDX_ 370 


Name Direct Croaa Redirect. Recrose 


Stephen McKee 
(Resumed ) 234 294 299 
329 334 
David ). Wasser 
(Resumed) 


EXHIBIT INDEX _ 


In 
Nefendants Identification Evidence 


All 241 
L-1 

BC 

BRB 

PD 


BE 
Pipinritt | 


32 
43,38,39,105 
195 
106 
107 
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COLLISION PARTS, 


FORD NOTOR CO. and ORD MARKETING 
CORPORATION 


New York, 


Trial resumed, 


THE COURT: I received the Sullivan ¢ 


Cromwell brief Saturday afternoon. Obviously you 


Bt and Submit VOUr Dricer, 
this. ("™ the Section 2 
claim, have you considered -- and maybe it's in the 
Papers and maybe I haven't focused on it -- but I will 
have you considered the problems about 
of commerce, product marhet, geographic market, 


problems, or not? Nave youconsidered 


MR. JULI: IT think the Stipulation handlos 
Ciat fairl’ well se €& as the product marl:et is con- 
cornea since it is exclusively a Ford Product, if 


that is what vou are thinkina of, and so far as the 


HCOOraA Leal marlet is concerned, TIT think it is once 
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again agreed that the source is obtained solely from 
Ford and nowhere else for the entire country, so what- 
ever consideration I gave to it is covered entirely by 
the stinulation. 
THE COURT: Go ahead with your case. 
MR. JULICN: In our reply brief, which 
we are working qn now, We also take up the question 
of indirect purchase under the Purolator cases and the 
FTC guidelines. 
DAY IU WAS s resumed. 
DIRECT EXAMINATION CONTINUED 
BY ik. JULIEN: 

2) Mr. Wasser, as a result of some of the 
conferences held during our recesses on Wednesday between 
yourself and counsel for the defense, did you make an 
additional study of the incdntive allowances in which 
case you used only the Ford crash parts a5 the basis 
for your allocation of what FLI! was deprived of during 
the period it did not receive the wholesale incentive? 

A Yes, I did. 

THE COURT: Nav I have that question read? 
(Question read.) 
HR, JULIE: In the assessment given by 


‘ir, Wasser on Wednesday he emplovad 16 per cent overall 
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of all parts handled by [Li\. Now he restricts him- 


self just to Ford parts. 


TH COURT: Fine, 

Q You are restricing yourself just to Ford 
crash parts handled by our client during the period it 
did not receive the wholesale incentive allowance. 

What percentage of just the Ford crash parts 
did you take for the wholesale incentive allowance de- 
prived? 

A The percentage came to 19.6 per cent. 

(9) How Gid you arrive at 19.6? 


A TY took the actual incentive credits 


allowed for the fiscal year ended September 30, 1972, 
the year before the cutoff, and divided that by the actual 


percentages of Ford crash parts by FL, 


2) And that gave you this -- 


aN 19.6 per cent. 


Q Taking 19.6 per Gent of Ford crash parts 


handled bv FLM after the cutoff,what fiaqure do you ar- 
rive at for wholesale allowance which the client, plain- 
tiff, did not receive: 


A 220,041. 


O Just for the sale of reforenca, is that 


higher or is that lover than the fiqure which vou set 
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forth as the wholesale incentive which FLM was deprived of 
in your testimony and exhibit on Wednesday? 

A It is approximately $38,009 higher. 

(@) The figure favors your client? 

A Yes. 


THE) COURT: Th that: 220 1s hrgher. 


(@) During all of the period that FLM did 


business with hoth Central and Atlas was there ever an 


occasion where it was delinquent -in the payment of its 
bills? 
MR. MAC CRAIL: Objection, vour Honor. 
THE COURT: Overruled. 


A No. 


Q Has there ever been a time during all of 


that period that either Central or Atlas sent a collection 
letter or instited any kind of proceedings for the col- 
lection ‘of ‘aibill? 
A 
MAG CRATE? Objection. 
7 COURT: What is the ground of your 


objection? 


HR. NAC CRATES This witness is on the stand 


at this time as an accountant and he is nov heing asked 
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questions about the business experience of FL. 

THE COURT: I don't see that that is any 
around for objecting. 

IR. MAC CRATE: There is no basis for 
interrogating this witness on this subject. 

THE COURT: What is the problem? 
you talking about a hearsay problem or what? 

MR. MAC CRATE: Yes. There is no testi- 
monial qualification whatsoever, 

TUE COURT: in view of that objection, vou 
better ask about his knowledge. 

‘@) Were you familiar with tne manner in whi 

your client, FLM, was paying its bills? Were vou 


familiar with any problems it might have had with re- 


t 
spect to any claimed delinquencies in navment? 


HMR. MAC CRATE: Objection, 

A Yes, I was. 

@) How were vou familiar with that? 

A My monthly audits and partial writeuns of 
the company's hooks. 

(a) Again, during that eccasion would there have 
been any instance where either a collection letter, 
suit was threatened or actually instituted? 


Objection as leading. 
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THE COURT ; Overruled. 
NO. 
There has been some testimony here 
THR COURT: You sav FLMN, to vour knowledge, 


was never delinquent in its payments to any of the 


agencies it was dealing with? 


Yes. 

THE COURT: And you never Saw any record 
of any collection letters or anvthing of that kind with 
respect to delinquent accounts? 

THR WITNESS: No. At the very end, 
with the dispute over th incentive credit, that was 
the only 


THE COURT: The one with Atlas? 


THE WITNESS: Yes. 


THE COURT: Go ahead. 


0 There has heen some testimony here about an 


exhibit received with respect to an application for a 
wond in behalf of FLH for purchases made from Central; 
do you remember that? 


A Yes. 
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Did you have anvthing to do with that bond? 
Yes. 
Or that bond application? 

A Yes. 

(9) Would you tell his HNonor the circumstances 
surrounding that, so far as you know it from your own 
personal knowledge? 

A I prepared the application for the bond, 


and with the purpose of releasing the passhooks that 


had been pledged as escrow under ‘the original agreement. 
During the course of the application we found that our 
credit standina was so good with the supplier that there 
was no need to pursue the bond application further, so 
* 
we withdrew our application and subsequently received 
the bool:s back from the supplier. 
Q That is the original -- 
HR. MAC CRATE: T object and move to strile 
what the witness found as being hearsay. 
THE COURT: What is hearsay? 


ik. MAC CRATE: Well, we found that our 


eredit standing was so good -- there is no indication 


of what information actually came to this witness. 


It is a conclusion drawn bv the witness with no indication 


of the communicationsm which it is based. 
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THE COURT: Overruled. 
The original indemnity was returned? 
It was returned. 
Was any bond furnished? 
IO. 


And business continued with Central there- 


He GUnLEIE: That is all, Sif. 


THE) COURT s You mav cross examine. 

MER IMAC CRATE: My colleague, Mr. Carrad, 
will cross examine, your Honor. 
CROSS EXANINATION 
BY MR. CARPAD: 


Q Mr. Wasser, you testified a few moments ago 


that to your knowledge ILM had never heen delinquent 


in its payments to its suppliers? 
A Yes. 
(9) For what period of time were you speaking? 
A Throuch the period of time priorto the 
dispute over the incentive credits. 
@) Which is what date, sir? 


IN Our claim for incentive credits was during 


the period July to October, and pending the =- 
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THE COURT s Of 19722 

THE WITHESS: Yes, vour Honor. Pending 
the statement from the bookheeper which T had reaquested 
a number of times over the phone, we could not settle 
with Atlas fully until April, 1973. 

(@) Would your answer about the delinquency in 

the payments be the same for the period following, 
let's say, November 1, 1972? 


ve We settled the account in April, '73. On 


that day we received a statement from Atlas’ bookkeeper. 


(9) You testified to that, tir. Wasser, but were 
deélinquencics 

suppliers after November 1, 19722 

A No. 

(@) Was the method of vaynent changed? 

A With one dealer I believe it was changed. 

(@) Wasn't FLI required to pav for its purchases 
more frecuently after that time, on a weekly basis, 
rather than a nonthlv basis? 


A I believe with Thomas Motors there was a -~- 


Mr. Wasser, I want to try to save a little 
timo. When vou prepared -- vou did prenare Plain- 


tiff's Exhibits 196 and 107 for identification? 
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A Yes. 

) And you testified that in the course of doing 
that vou examined FLI"'s records. Did those records 
which vou examined include financial statements pre- 
pared bv vou for the fiscal yvears 1965 through 1974? 

A Yes. 

a) Yesterday when I tool: your deposition we 


went over those financial statements and we had them 


marked as Defendants' Uxhibits for identification BS 


through CC, and I would ask you if these are the financial 


Statements which vou Prepared for FLM (handing). 


A Fxhibit PZldis a staterent that was surer- 


I think that is reflected on the document? 
Yes, September 30, '72, nz ld 


superseded hy CD ld, 


THE COURT: What vou say,"“ld," means for 
identification? 

THL WITNESS: Yes, your Honor. 

MR. JULIEN: Marked in the deposition. 

THis COURT: All right. Go ahead, 

MR. CARRAD: I offer them in evidence. 


THE COURT: May I see them? 


IIR. CARRALD: I have lal.cled them consecu- 
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tively starting with the earliust years, your Honor. 
(Pause. ) 
BY TIN: COURT: 
@) Do I understand that the statement as of 
September 30, 1972, which took its original form 
in Exhibit BZ, has now been corrected or superseded? 
A Yes, vour lonor. 
@) Where do the new figures appear? 
they in the CB document? 
A Yes. 
THE COURT: Ali right. No objection 
these documents? 
fIR. JULIEN: No, your Honor. 
THE COURT: Ali right. Received. 
(Defendants! Exhibits RS through BZ and CA 
through CC were received in evidence, ) 


QO Mr. Wasser, when TI tool vour denosition 


yesterday I asked you whether vou had prepared any adjust- 


ments to item 1A of Plaintiff's Exhibit 106 to take into 
account narts not purchased from Ferd or Lincoln- 
Mercury franchise dealers. 

MR, JULIEN: What page is that? 

THE COURT: Why don't vou let him finish) 


his question. 
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MR. JULIEN: He has finished. T am asking 
for a page reference in the deposition so I can follow 
tt. 
THE COURT: I didn't understand that he 


finished his question, but mavbe he did. What was 


vour question. 


HR. CARRAD: Your Honor, mv question, 
Iwas asking tr. Wasser if I had asked him at his deposi- 
tion which I took yesterday morning at 10 o'clock--if 
I asked him at that time if he had made a computation 


of the adjustment to be made to certain items of damage 


to take into account’ the fact that not all of FLM's nur- 
chases were from Ford and Lincoln-Mercury dealers. 

THE COURT: It is in the deposition, 
assume, What's the answer? 

Your question is whether you had asked 

Yes. 


Yes. 


What did vou respond? 


JULIEN: Now I ask for a reference, 


your lionor. 
COURT: What's the page? 


CARRAD: Your Honor, that would he 


of Mr. Wasser's danosition. 
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THLE COURT: It says what it savs, and you 
have the transcript. You don't have to ask this 
witness, do you? 
UR. CARLAD: Sir, your Honor, I have 


the transcript, but I don't have one that has been signed 


or corrected by 

MR. JULIEN: It can be used. 

THE COURT: What are vou leading to? 
Ask the next question. The deposition says that, 


take it? 


MR. CARRAD:? Yes, your Honor. 


Tuc COURT: All vight. Then what's 


the auestion? 


Q Mr. Wasser, you stated on the stand a few 
moments ago that you now revised your estimate of the 
percentage of FLM's total purchases which would be 


attributahle in some fashion to the wholesale incentive 


allowance from 16 per cent to 19.6 per cent. 

* . 

(@) Is that not -- may we round that off at 20 
per cent for the purposes of discussion? 

A. Yes. 


(a) The wholesale incentive which you used was 


25 per cent on a particular part which was cliqille for 
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tne wholesale incentive, isn't that true? 
A I didn't use 25 per cent. This was -- 
25 per cent was used on the actual statements of 
dealers on the eligible iten, 
(@) But an cligible part received a 25 per cent 
wholesale incentive allowance? 
A YER. 
@) Since you have calculated that 20 per 
cent of FI.l's purchases would be the amount attributable 
to the wholesale incentive allowance, isn't that just 
another way of stating that 40 per cent of the parts 
which FLM nurchased vere eligible parts? 
A\ ilO. 
If 100 per cent of the parts had been eligible 


and you got a 25 per cent incentive, vour figure would 


be 25 per cent of all purchases, isn't that true? 


res. 
You say it is 20 per cent and my colleagues, 
per cent of 25? 


Yes. 
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S50 wouldn't it be correct to Say, then, that 

80 percent of FLII's purchases were of eligivle parts? 
van. 

Q And you testified that you derived this 18.6 
percent figure for the fiscal year 1972, did you not? 

A Yes. 

Q If in that fiscal year 1972, if we look at all 
Ford crash parts which are offered for sale and we find 
tnat a certain percentage, let's say, for example, 80 
percent, are eligible parts, but that in succeeding years, 
such as 1973 and 1974, the crash parts which Ford has 
to offer on the marketplace that the percentage of @ligivle 
parts drops from 80 percent to a substantially lower 
figure, would not that affect your calculation? 

A yes. 

@) And have you corrected FLI''s records against 
the price book which shows the eligible parts for the 
years 1973 and '74 or for any sample short period out cf 
any of those years? 

A this would take such a long time that we could 
not have it vy today. It would ve a tremendous amount of 


work, 


Q Can it be cdlone from FLii's records and the Ford 


price vook? 
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2 ! aA It can be done. 

3 | MR. CARRAD: Your Honor, at this time I would 
\ 

4 move to strike the item of damages get forth in Item 1- 
\ 

5 || of Plaintiff's 106 vecause this is a mere speculative 

6 | estimate of what something would have been in 1973 and 

7 1974, and there has been no effort to make an exact 

8 || calculation. 

9 | THE COURT: Have you? 

10 | MR. CARRAD: Six? 

11 THE COURT: Have you? 

12. MR. CARRAD: Your Honor, we will be offering 


testimony that there has been a change. i 


ro] 
ww 


THE COURT: Then you will make it more specific. 


Motion is denied. 


Q Mr. Wasser, as to Item 1-A of Plaintiff's 


Exhibit 106, this entire calculation assumes, does st not, 


that FLM would have continued to deal with Atlas 


Lincoln-Mercury on the exact same terms it was dealing 


with that entry prior to November 1, 23742 


A NO« 


Q AtlasS Lincoln-Mercury and its predecessor 


Central Lincoln-Mercury were tne only dealers who ever 


isn't that so? 


had wholesale incentives from FLU, 


25 A Atlas , Central -- yes. 
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Q And atlas and Central were the only entities 
wnicn accordingly reduced their prices to FLM by an 
amount equal to the wnolesale incentive they received, 
isn't that so? 

A I believe so, yes. 

Q And Atlas and Central were the only entities 


which were willing to sell to FLM at 2 percent and later 


3 percent above dealer price, isn't that so? 


A Mes. 
Q This calculaticn you have down here in Item 
1-A shows the -- purports to be incentive credits removed, 


and tne only entities waich had ever given FLU any kind 


of corresponding reduction in price were Atlas and 


Central, so doesn't this necessarily assume that this 
would have gone on as they had prior to November, 1972. 
A Could you r«peat that question, please? 

(Ques.ion read) 


Yes. 


MR. CARRAD; Your Honor, at this time I move 
to strike Iter 1-A and all testimony associated with it 


on the ground that it's too Speculative, that there iias 


been no testimony introduced that Atlas and Central 


could have continued tiis relationship after Novenwer 


1, 1972, or any other source of sunrly -- 
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Wik COU: Gn, Hr, Carrad, really. i8 there 


any indication that if Ford had not changed its policy 


‘ 4 | Atlas or Central or whoever was dealing would not have | 
5 1 gotten the whole incentive and passed it on? | 
i 

6 ! MR. CARRAD: No, your Honor, but tnere is no | 
q evidence «nat tnat would have happened and I believe it's 
‘ S| up to the plaintiff to carry tnat burden, and I mignt say | 
9 that the -- | 
10 | fUE COURT: Okay. Motion is denied. | 
ll MR. CARRAD: I will pass over Itzem 1-B and | 
12 i 1-C which were excluded by the Court last Wednesday, and | 
13 go on to Item 1-D. 
4 | Your Honor nas allowed evidence about item | 
15 | 1-b to come in subiect to plaintiff est slishing a claim | 
16 | under Section 2 of tne Sherman Act so we will make & | 
7 motion to strike at the end of tne plaintiff's case. | 
18 | You Honor, at this time I would make a motion | 
19 | to strike Item 1-E as entirely speculative, and having no | 
2 , foundation, no proper foundation established wy tie plain- | 
21 tiff. | 
“ THE COURT: I don't see what we accomplisn | 
23 by motions to strike. You can argue against the weignt, | 
a you can cross examine, you could have asked questions on | 
voir dire, you can revut, but I think we are wasting tuirie | 
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with motions to strike. Can't we go ahead? 

MR. CARRAD: Yes, your llonor. 

Q Mr. Wasser, you -- I am going to pass this 
one by, your Honor. 

THE COURT: All right. 

Q Item 2 has also been excluded by the Court. 
I will pass that one by. 

I will move along to Item 3. 

Mr. Wasser, you stated earlier with respect 
to our discussion about Item 1-A, that you had made an 
adjustment to your figures there to eliminate the factor 
of purchases from the entities which were not Ford or 
Lincoln-Mercury Gealers, isn't that so? 


A Yes, 


Q Have you made a similar adjustment to this 


iten? 

A Yes. 

Q Where does that leave you? 

A On the period from April 1963 through Feoruary, 
1969, tne revised figure would be 19,286. 

Q That period nas already been excluded as wariecd 
by the statute of limitations so let's go on to the next 
one 


MR. JAROSLAWICZ: Wait a minute. Statements 
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that counsel makes do not amount to questions. Since they | _ 
are statement of either rulings or law that I might be . 
called upon to contradict, I don't think they have any | 
place. | 

Tie COURT: What is your point, Mr. Carrad? 

MR. CARRAD: Could I go on and get tne second | ‘ 
figure, your Honor? | 

THE COURT: Well, I don't know where we are. 
On Item 3, where are we now? | 

MR. CARRAD: Item 3, your Honor, is on the last P 
page of Plaintiffe’s -- 

THE COURT: I am looking at it. 


MR. CARRAD: On Wednesday, your Honor, the 
witness testified that we take out the period prior to tne 
statute of limitation as the amount shown as a total 
would be reduced from $103,000 to approximately $83,000. 

And there is further adjustment to be made, 
as you can see, there is an earlier figure of $24,266, for 
the first period. ‘The witness has just reduced that to 
$19 ,286. 

I'd like him to reduce the second figure, 
the $79,188 also to take into account purchases from 
sources other than Ford and Lincoln tercury dealers, and 


that would be a furtuer reduction to tne $83,000 wnicuw is 
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after tne statute of limitations. ‘hat is my point. 

THE COURT: I thought that as a result of tiie 
recalculation we did on Wednesday, to take out periods 
and damage claims barred by the statute of limitations, 
we eliminated '65 entirely, ‘66 entirely, ‘67 entirely,'68 
entirely, and we eliminated all of 1969 except the period 
from February lo, 1969 through Septemjer 30, 1969. And 
that meant that we reduced the 1969 figure from $345,112 
to ¥207,000, right, Mr. Wasser? 

THE WITNESS: Yes, 

THE COURT: I think the record will show tiuat 
anyway. What Mr. Wasser did was to take 2 percent of ciie 
$207,000 and the figure I have written down, and it would 
appear to be right, is $4,140. 

THE WITNESS: Yes, your Honor. 


MR. CARRAD: Yes, your ilonor. 


THE COURT; ZL don't know what it is -- 


you trying to -- what correction in the 24,140 are 


asking him avout? 

NR. CARRALD: Your Honor, the correction is 
this: That your figure of $207 and 94,140 included 
purchases from entities other than Ford and Lincoln 
Mercury dealers, and they are therefore too high. I 


believe there is a reduction of avout 20 percent and that 


would apply to the later fiqure. 
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THis COURT : Ask ni avout it. 

MR. CARRAD: I was trying to. 

What is tne figure? 

$18,286 for the period through February 1969. 
That is $4,140. 

What is the reduction on $4,149? 

A From February 19, 1969 through September 2u, 
1974, the revised figure is $80,217 instead of the $79,188. 
Q Will you tell me what the reduction of tne 

$4,140? 

A The $4,140 was the balance of the credits from 
February 1969 to September .C, 1969. 

Q But by how much is that reduced by taking into 
account the fact that some of these purchases were not made 
from Ford or Lincoln Mercury dealers, that is all I want 
to know? 

A Are you referring to the 34.140? 

Q Yes, I am. 

A You have a figure of $96,428 purchased of 
Ford parts which multiplied vy 2 percent. 

Tile COURT: what are you doing? You are 
taking the $207,000 and taking some off? 
THE WITNESS: Your iionor, under this question, 


tunis refers to ford parts purchased. 
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TIL COUR: Wiat was the purchase of the Ford 
parts in the period 2-16-69 through 9-30-69? Do you 


know tnat? 


HE WITNESS: Yes. 

THE COURT: What is that figure? 

THE WITNESS: Two figures. Just give me one 
moment, your Honor. 


o2,739 294. 


THE COURT: Just take a recess and present the 


revised figures. He is trying to calculate on the stand 


and we are really wasting time. 


MR. CARRAU: Subject to taking his arithmetic, 


pernaps we can take that. 
THE COURT: I think we are a little confused. 
What other subjects do you want to cross examine? 
MR. CATRAD: We are deferring Item 4 which 


is attorney's fees and that brings us to Item a, PLISINti ce’ s | 


Exhibit 107 for identification, 


THE COURY: Right. 


Q Mr. Wasser, I am not sure I understand what you 


have done in this calculation. I would like to ask you 
some questions about it and I will do the best that I can. 
What you seem te have done in the column headed 


calculations towards the bottoin of the page, Item B, is to 
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take the annual mean increase of profit before officers 
accounts for three years and to average them, is that 
correct? 

Yes. 


and those three years were fiscal 1970, ‘71 and 


yes. 

And the percent of increase you have for 1970, 
that is the figure over in the last column ig 39.7 over 
the preceding year? 

A Yes. 
Q Then it drops down to 15.8. 
A Yes. 


Q And comes wack up 4 little bit to 20.1? 


A Yes. | 


Q In earlier years I note tnere was a fluctuation 
in '68, the percentage of increase was 12.5 percent. 
A In the year ended 9-30-68. 
Q 12.5 percent. 
A Yes. 
Q Then it switched way up to 20.2 percent. 
Yes. 
Is it your testimony it is meaningful in any 


take an averaye of figures waiehn fluctuate this 
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widely and -variably such an extraordinary amount from one 
year to the next? 

A I have not used the extraordinary amounts in 
calculating the 29.2 percent, but prior to preparing this 
cnart, I compared this with other businesses such as Ibi, 
otner clients, Genuine Parts, which is a wholesale 
distribut>r of auto parts and they all have fluctuations 
and in this type of calculation, the average is used . 


is used vy you? 


ie used generally in financial analysis. 


you have any references “x authorities which 


would support that? 

A In addition to my 34 years experience in tne 
field, I prought the calculations, for example, in IBM 
from 1365 to 1972 the average annual mean increase of 


earninas per share, this is after taxes was 14.4 percent. 


Even before taxes which followed a normal pattern, it would 


Still be approximately 14.2 percent compared with FLii's 


37.7 percent. 

In goina to Genuine Parts Company, a wholesale 
distributor of non-crash parts, the average increase of 
earnings for the three years equivalent to FLM's 25.2 
percent was 15.4 percent and in that period of time, Genuine 


Parts Company reached a price earninas ratio of 37.7 tines 
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earnings based unon the three year record. 


THE COURT: I don't see this is helpful. It 


seems to me that the question really is, what were the 


factors that led to the increases of profit shown by 


those years and could it be reasonably expected that if 
FLM had been able to continue business in this way, they 
would have had the same types of increases in the future 7? 
es Yes. 
THE COURT: That is what Ihave to figure out. 
Yhe 202.5 percent increase in profit shown 
for fiscal '69 over fiscal '68 was obviously due to the 


advent of the wholesale incentive allowance, right? 


THE WITNESS: I believe that was the chief 


part of the increase. 

THE COURT: Then the years you have taken, the 
fiscal '70, fiscal '71i and fiscal '72 for your averaqc, 
were all years during which that wholesale incentive 
allowance was in effect? 

THE WITNESS: Yes, your Honor. 

HE COURT: What was the reason or what were 


the reasons according to your .nowledge and analysis 


for these increases in profits during those years? 
VE WITNDSS: The efficient management of 


the company compined with the sredits that were allowed 
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yy Ford Motor Comnany. 

THE COURT: Wasn't it simply that the overnead 
of FL really didn't increase anpreciavly so they got -- 
they itcre able to take down increased qross profit on 
increased sales by and large to net; isn't tnat right? 

THE WITNESS: Yes. 

THE COURT: So, their net profit was increasing 
more or less in proportion to their increases of sales; 
isn’t that right? 

THE WITNESS: Yes. 

THE COURT: Is more or less because obviously, 
in order to really find out whether the increased gross 
was veing carried down to net, you would have to compare 
tnat and calculate it, but I would assume that that must 
have been the reason why you had these dramatic increases 
in percentage of net profits. 

THLE WIVNLSS: Yes, your Honor. 

THLE COURT: What was the basis for predicting 


that FLi1 would ve able to continue or would have continucd 


to increase its net profit by this average amount during 


the fiscal years you have discussed, fiscal '72, ‘73 and 


14? 


“HG WITNESS: (In ‘addition to the statistical 


trends, Plil iad an enviable reputation in the trade. icy 
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had a well-stocked inventory, same day delivery service, 


efficient management, a good hookkeeping system, a good 


Credit standing with the banks and on page 2, your Honor, 


THis COURT: Were their sales increasing or 
is that part of the stipulation? 

THE WITWESS: The sales increased from Septenwer 
30, 1972 to September 30, 1973 as indicated in Defendants' 


Exhibit BF and in the stipulation svuomitted to the Court. 


i 
| 
I had calculated -- 
| 
| 
| 


THE COURT: You had sales in '71, gross sales 
of 654,000. You had gross sales in fiscal '72 of 736,000. 
You had gross sales in '73 of 798,900. 


What is tne estimated gross sales for fiscal 


WITNESS: I estimated 695,020 and the 
reason for drop -- 

COURT: What is the amount? 

WITNESS: 694,020. 


COURT: What is the reason for the drop? 
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THT WETNESS: The comnanv has run into a 
problem ef not having working capital because of the 
denial of the obsolescence credits chiefly. 

Tile COURT: Obsolescence credits? 

UU WITNESS: I am sOrry, your llonor. 


wholesale incentive credits. We have had to borrow 


from the bank more frequently than we previously had 


s 


to borrow. We have been beset with credit terms Ly 


the dealers, requests to pav in advance. The conpany 
has been unable to replace obsolete trucks because ot 
lack of working capital. Thev have been unable to 
continue the expansion of emmlovees that ane needed 

for the increased sales. They have heen unable to 
do so «any things that are required and only with th 
proner cash in the hank, which is now down to $1200, 
could thev continue to expand. 


The net result of these problems is that 


they can't make the purchases that they wish to make 
to fulfill the orders that are required for expansion. 
We Cour: let's just take fiscal '73. 
You calculate on the basis of this averaqe 
increase of profit. that there would have been £39,000 


more in profit in fiscal '73 had the wholesale incentive 


allowance been or had.the conditions continued, right? 


4 
‘ 
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THE WITHESS: Yes. 
THE COURT: Frankly, I don't find it 
terribly persuasive to use this averaqe-qrowth-of-profit 
figure, and it seems to me if you arc going to try to 


make a case for $39,500 lost increase in profits or lost 


profits, it seems to me that you would have to make an 


analysis of the sales versus the costs and to reallv 
try to demonstrate in some Way what net profit could 
have been brought down with that sales volume and the 
overhead they had and if they had gotten the things you 
Say they were denied, 

THE WITNESS: Yourllonor, for the year ending 
9/30/73, due to the denial of these sundry credits, the 
largest part of which was the wholesale incentive credit, 
the hwolesale profit rate on sales dropped 19.2 per 
cent. Multiplied hy the approximately $800,000 is 
$160,000 in that period of time that vould have heen 
part of the net profit. 

Now, what I have done in my schedule is 
deduct -- is to show the projection on the continuation 
of the growth,and obviously with a $62,900 increase for 
9/30/73, 

TH} COURT: In sales? 


TUE WITHLSS: In sales, This met the 
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average of the prier tvo years from 2/20/71 to 9/30/72, 
It was a 12.6 per cent -- 

THR COURT: I am not folloving vou he- 
cause I don't have it in front of me. 

Iam just telling vou that I think Mr. Carrad’s 
point is that even for the last three vears, or the 
three years -~ let me start over, 

Ef you take Fiscal '70, *71 and "72, @uring 


which time the wholesale incentive discount was in effect, 


you have really widely fluctuating increases in profit 


from 15.8 per cent to 39.7 per cent, aid in the middle 
you have 20.1 per cent. 
What it would have been in fiscal ‘73, 
would it have been 40 per cent, would it have been 
15 per cent, would it have been 20 ner cent, would it 
have been sone other per cent? I don't think you are 
solving that problem Lv just taking the average. 
I couldn't really give any weight to that at all, 
I will just tell you that right now. 
TUE WITHUSS: Your Honor, during the ra- 
cess,I have all the fiqures available, I can do that. 
THE COURT: If Mr. Julien wants to try 
to put on some other proof of that, we can cross that 


bridqe when we come to it, But I wouldn't give any 
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weight to the averaqe figure. 

IMR. CARRAD: Your Honor, might I point out 
very briefly in connection with this, there is a projec- 
tion for 1974, and what that does is to take off from 
the estimate of 1973 as a base,then anply the estimatcd 
increase, so it is an cstimate times an estimate. 

THE COURT: Yes. I see it. 


Mk. CARRAD: I would like to return to 


THE COURT: Yes. 

lr. Wasser, there was some discussion nf 
item 1b before the court on Wednesday which 
to duplicate but go on to other things. 

When I took your deposition yesterday I asked 
you what source you had drawn the number 10 from down 
at the bottom line where you have 10 times $87,115, and 
you gave me -- 

MR. CARRAD: This is page 54. 

19) -- you gave me, one of vour sources was In- 
ternal Revenue Code requlation 20.2031-2F2. 


TF. COURT: What are we talking about 


MR. CARRAD: The number 10 which is used 


to multiply the figure of $87,900 on the bottom line. 
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9 Mr. Wasser, I show you a copy of that regu- 
lation and I ask you to identify for me and the court 
where in that requlation vou find the statement that 
some sort of a snecimen of carnings should be multiplied by 
10. 

This is not the book nat I have referred 
to. It is the regulation I referred to, but I believe 
it would take the time of the court to locate the section. 

9 I can give you the section vou referred to. 

I know the section. 

(9) Would you show me where it states in there 
you should multiply sone sort of estimate of earnings 
by 16 as you did in vour calculations? 

A The regulation does not sav vou are to multiply 
it by 10 but under Section 203-1, under the Internal 
Revenue Code and supporting requlations, under the .iew 
York tax law and other authorities, we use this as a 
formula. We do not use this for the factor. The 
facter is based upon other princinles such as the @arnings 
history, efficiency of management,and I helieve in tiie 
Arnold Constable case, for example, a 10-vear purchase 
was taken. I have the citation on that, if the 
court requires, and I have at least <= 


THE COURT: Iam just not following you. 
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Your question simply was will he lool: at a part of the 


Interna) Revenue Code or the requlations. Are you 


@irecting his attention to that? 

MR. CARRAD: Yes. 

TI, COURT: What is vour question and 
let's not just have him read or try to discuss it. 

MR. CARRAD: The point is, he gave me 
that vesterdav. 

ie COURT: What is your question? 

Q I want to know if that regulation or the 
section of the Code that vou spoke of, which I have a 
copy of here, says in it anywhere -- 

Tile COURT: Do you have the regulation? 

MR. CARRAD: It's right tnere. 

Til COURT: Then you know whether or not 
it's in there. 

MR. CARRAD: I was trving to establish 
that from the witness. 

Ti COURT: Read it to me. 

Hk. CARRAD: The whole thing? 

TI; COURT: You don't have to have a witness 
read it. 

In the first place, his deposition is not 
in evidence so there is: nothing in the record right nov 
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before me mises: the issuc about the authority 
of the Internal Revenue Code or requlations on the 
points, so I don't knov what you are reallv starting 
Off from. 

HR. CARRAD: Your ilonor, I was just trving 
to avoid asking tir. Wasser the same question again and 
getting the answer from him. This is the authority 
he nointed to and I am trving to question hin. 

THE COURT: Not in anv record before 
I wasn't at the deposition vesterdar. 

BY TR. CARRAD: 


O llr, Wasser, are vou familiar with a hoolh: 


by a gentleman named Alfred S. Dewing entitled “The 


Financial Policy of Corporations"? 
A Ho, 1 am not. 
2) You have never heard of Mr. Dewing? 
I have not read the hbool:. 
TUE COURT: When was it published? 
MR. CARRAD: I have here the fifth edition, 
which was published in L952, 
9) Did vou sav vou are not familiar with the 
source but you have heard of Hr. Dewing? Did I 
understand vour answer to sav that? 


J would lave to see the hook. I don't 
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call his name. 


1) I submit to you he is one of the leading 


authorities -- 
HR. JULIE: 1 will object toa this. 
THE COURT: Sustained. 
BY HR. ° CARRAD; 
@) I show you this book -- 


THE COURT: We will take a short recess. 


(Recess. ) 
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lik. CARRAD: Your Honor, at this tine i 
would like to offer into evidence Defendants’ Exhibit 
CD for identification, which is the denosition of lIir. 
Wasser which I took vesterday, and to draw the court's 
attention to pages 52 through 55. 

MR. JULIEN: I am going to cliect to 
otfering it in its entiret., 

THE COURT: I thought the arrangement vwe 
had on all denositions was that to the extent you have 


a right to offer a deposition you will nevertheless desig- 


nate the portionsin the usual bracketing which vou are 


interested in submitting, and Iitr. Julien, if he has 
@ny portions he is interested in using, he will 
designate with brackets. 

Have you got it hracketed, what you are 
interested in? I would not consider anything unless 
vou designate it. 

MR. CARRAD: Your Honor, I will designate 
a portion. I would, hovever, like to offer the whole 
thing hecause it shows I was prevented yesterday fron 
incuiring as to the basis of any of lir. Wasser's calcula- 
tions or from seeing any of his work papers that went 
into Plaintiff's Uxhibit 196 ahd 107 and that is not 


reflected that the pades that I have dlesiqnated forthis 
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next specifie item I was going to ask him. I believe 
that the whole thing should go in. 

HR. JULIVG: That doesn't happen to 
be the fact, hut even so it is not admissibie for that 
purpose. That is not testimony. 


ik. CARRAD: Whether or not that is the 


fact can be determined from the deposition. It is 


only 65 or 70 pages long. 

HMR. JULIEN: I have to object to it for 
that purpose, if your Honor please. 

THE COURT: This is a discovery deposition, 
right? You have the witness on the stand. Peall:, 
it seems tc me rather odd that you don’t 
now decide on the basis of that deposition what to ask 
him, what vou don't need to ask him, what you can agrec 
to, et cetera, To introduce a 65-page deposition just 
to show you were deprived of some discovery doesn't seen 
to me to make any point. Why don't you ask him your 
auestions right now. 


MR. CARRAD: Yes, your lionor, and I hone 


you will forgive me if thev go on lonaer than they should. 
That is the reason I was offering this. 


THE COUR: Tf it is relevant, let it go 
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BY iiR. CARRALD: 

9) Mr. Wasser, before the recess I handed you 
a bool: by a gentleman named Dewing, Have you looked 


at that hool: during the recess? 


A Briefly, yes. 


fe) It is vour testimony, is it not, that you 
did not consult thisyolume in the course of preparing 
Plaintiff's Exhibits ‘06 and 107? 
ra Yes. 
@) You did not. 
Have you heard of three gentlemen named 
Graham, Nodd and Cottle, who are the authors of a hoo: 
called “Securities Analysis"? The most recent edition 
is the fourth edition, and that is from 1962. 
A Mav I see the hook? 
(iIanded to witness.) 
(Pause. ) 
I am not familiar with this hook. 


And you therefore, I tale it, did not consult 


THE COURT: I would take the same vein, 


a) Nr. Wasser, what authorities did you consult 


in preparing Plaintiff's fxhibits 106 and 1072 And I 
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think vou testified to your experience and your own pers sonal 


views, so could we exclude that from your answer, please. 


Tliz COURT: Read the cuestion and answer 
again, please. 
Record read.) 


THE COURT: That is not a auestion. 


| 
| 
| 
I'@ rather not exclud? it. : 


I wouldn't understand an answer to the question. 

(@) Mr. Wasser, what reference books or extrin- 
sic sources outside your own personal knowledge did you 
consult in preparing Plaintiff's Mxhibit 106 and 107? 


aA Cutside of mv own experience? 


What books or authorities did vou consult? 

Firstly, I aia an authority. 

Secondly, I consulte’ with 10 or 15 cases 
to refresh mv memory. I consuited Homer Harris On 
Estates, which has reference to manv of the accepted 
cases, and the factor of 10 or 15 is mentioned in that 
book. And the fact that the Internal Revenue Code, 
Section 2031(b), is to be taken just as a starting point. 
I feel that those were the bases of ny preparation of 
106, 


@) Section 2031(b) of the Tnternal Revenue Code 


speaks of the valuation of walist stocl, and securitics, 
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and it states that in the case of Stoc!: and securities 
which are not by reason of their being listed on an 
exchanae or publicly traded, che value thereof should 
be commuted by taking into consideration €O ali other 
factors the value of stock or securities of corporations 
engaged in the same or a similar line of business which 
are listed on an exchanqe. And vou used that as the 
basis? 

A No, I did not. 

(9) I thought you just told me that vou consulted 
Section 2031 (lh)? 

A Yes, but I did not use that Part of the 


regulation as the authority for my formula. TG is 


just part of the manner of calculating good will. 


And the code refers to unlisted stock,not evaluation 
of closed corporations. Tnere is a difference, 
And we only use the Internal Revenue Code, and the 
Requlation 20.2031-2(F2), as the basis for the capitaliza- 
tion of earnings method, not for the factor to be used. 
TUE: COURT: I don't I:now where we are. 
I thought you said you relied on a nrovision in the 
Internal Revenue Code or the requlations? 
TUE WITUESS: Only nart of it, vour lIlonor. 


TIE CURT: What in the Code or the regula- 
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tions did you refer to? Give me the number. 

THE WITNESS: The Regulation 20 -- 

TI, COURT: Ts it a sequiation or ts 
it part of the Code? 

THE WITNESS: The Code == 

THE COURT: What did vou rely on? 

THE WITNESS: I relied on both. 

Code is 2031 (bb). 

TL COURT: And then requlation what? 

THE WITHESS: 20,2031-2(F2). 

THE COURT: 2(F2)? 

THE WITNESS: 2 a) ° 

THE COURT: What did you rely on from 
Internal Revenue Code 2031 (b)? 

THE WITNESS: This explains the capitaliza- 
tions of earnings method and the deductions of interest 
factors and the manner of using the fornula they recom- 
mended for estates. 

: 

THE COURT: They trv to save a little time. 
Do you have item © before you? 

TI WITNESS : Yes, vour Honor. 


THE COORT: Is there anv specific factor 


that you have calculated or used or considered in iten 


lr for which vou find guidance.in the Internal Revenue Code 
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or the requlation vou have mentioned? 

THE WITHESS: Part of the -- 

TIN COURT: Do vou find -- 

THE WITUESS: Partl:, 

THE COURT: Is there sonething that defines 
capital or tells you to take into consideration an 
interest factor of &§ per cent or tells vou to include or 
exclude nonsunrervisorv salaries or to exclude or include 
officers’ salaries or pensions or tells you the multiptc 


of profits to use? Those are the specifications you used 


« 


to get what you are getting in item 1Pr. Do vou find 


any snecific anidance in the Internal 
On any of those factors? 

THE WITNESS: Yes, yvour Honor. On part 
of the factors. 

TINe COURT: Which factors? 

THE WITHESS: The factor of excluding thc 
interest on tangible assets or net worth. 

TUL COURT: Where is that in the Internal 
Revenue Code? 

“i, WITLSS: 1 think this is too 
abbreviated. I think if we refer to Harris on Fstates -- 

TIE COURT: Have you got the text of the 


Code provision before vou? Just tell me, do vou have 
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Internal Revenue Code 2031 (bh)? 
TH), WITHESSs Yes. 


THE COURT: Do you have requlation 20.2031- 


2(F2)7 


THL WITHESS: I can't find the regula- 


MR. CARRAD: It's in the other book. 


(Pause. ) 


THE WITHESS: Yes. 


THE COURT: What is there that gives you 
guidance in excluding interest on tangibles 

THE WITHESS: (lo resnonse, ) 

THE COURT: lir. Carrad, have you read 
the regulation and the Code section? 

MR. CARRAD: Yes, yvour lonor. 

THE COURT: Is there anvthing in either 
that talks about excluding interest on tangibles? 

MR. CARRAD: Not in the requlations, 
your Ilonor. 

TIE COURT: Let's pass that. 

Is there anvthing else you have laid out 
in your calculations, lr. Wasser, for which vou have 
gotten quidance in either the Code or the requlations? 

“rt. METRE Ss: Yes. 
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TI COURD: What? 
THE WITNESS; There are Revenue rulings 
‘On cases == 
THE COURT: No, I am asking you in the 


text of the regulation or in the Code provision is 


there anvthing that gives you guidance on any factors 


you have considered in item lr? 


A Yes, your llonor, 
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THD COURT: wiiat? 

THE WITNESS: Under Section 20.203-3 <-- 

THAT COURT: That is anohter one. So you 
are referring now to another regulation. 

THE WITNESS: Yes. I haven't nad time to 
find tne regulation that I had previously before. 

YHE COURT: 20.2033? 

THE WITNESS: 20,2031-2. 


THE COURT: What does that say? 


THE WITNESS: The net value is determined 


on the basis of all relevant factors including, A, 4 
fair appraisal as of the applicable valueation: date of 
all the assets of the wusiness, tangible and intangivle, 
including good will. 

B, the demonstrated earning capacity of the 
pusiness, and C, the other factors set forth in Paragraphs 
F and H of regulation no.20.203-l relating to the valu- 
ation of corporate stock to the extent applicable. 

203.2, it's a iong section, your Honor. Should 
I read it? All right, I will try to vick out the -- 

THE COURT: Wo, I'm really not interested in 
having sections of the regulations read to me out loud 
in court. But I'd like to know what it is in any of 


these materials that you relied on specifically for 
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specific items in this calculation. 

THE WITNESS: May I explain further, your 
Honor? 

THE COURT: No, If you can't answer my ques- 
tion, you can't answer my question. 


THE WITNESS: Yes. In the application py the 


Treasury Department of Section 20.2031 the application 


by the Treasury Department has been in a certan manner, 
and tnat manner has been to exclude the interest on taxavles 
of a rate of 6 to 8 percent, having excluded tnat from 
the earnings generally an average, vut not necessarily 
so, Out generally an average, and with salary adjust- 
ments, they then arrived at a figure, as I have done. 
Then they generally take a factor of 6-2/3 
percent, which is the same as guiding it wy 15 percent. 
Now, this is -- 
THE COURT: I am not with you. 


THE WITNESS: I have used 10. They generally 


COURT: You used 10 for what? 
WITHESS: For the earnings subject to 
good will. 
THE COUNT: For the multiple? 


THE WITQESS: Tae multiple. 
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THE COURT: Waat you are really Saing is, you 
have read various materials about the interpretation 
and application of the code and reaqulation avout valuing 
unlicensed stock, right? 

THE WITNESS: Right. 

THE COURT: And you believe that the calculation 
you have -- that the method of calculation follows those 
interpretations, right? 

THE WITNESS: Yes, your Honor. 

THE COURT: But it isn't Specifically laid 
out in the language of the code or the regulation. 

THE WITNESS: Well, there are revenue rulings 


that follow up the regulations. 


THE COURT: Okay, put I'm just trying to get 


4€ straight. If we sat down right here and now and 
read tnrougn tne language of Code 2031-B and Regulation 
20.2031-2, or -3, we wouldn't find specific guidelines 
for the specific calculation you undertook, right? 

THE WITNESS: wNo, 

THE COURT: Okay. ‘Then let's not waste time 
with those, Struggling with the language. You are 
relying on various rulings or cases or interpretations. 

THE WITWESS; Experience, yes, your Honor. 


BY MR. CARRAD: 
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Q Mr. Wass°r, £ am going to have to ask you what 
those interpretations and cases are. 
A Well, I have -- do you wish to have me read 
it into the record or do you want me to submit it? 
Q I need to get it for the purpose of question- 
ing you. 
A I believe a very good dissertation is in llomer 
Harris on estates, but it's current and he refers to 
both the Treasury method of estavlishing good will for 
estates; he also refers to the New York State method, 
Q This is Homer Harris on Lstates? 
A Yes. He has two sections on good will; one 
at page 492, 488, he refers to revenue rulings and some 
cases, 
THE COURT: What's the first page reference? 
THE WITNESS: Page 488. 
THE COURT: What's the second page reference? 
THE WITHESS: 383. In this text, aside from 
the cases listed and tne Federal Law Annotated, he states 
net profits for a representative numer of years are 


averaged and the result is multiplied by 10 or 15, dependu- 


ing on the business. ‘ine product is the value of the 


business including good will. 


The alternate method is the metnod that I gencrally 
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follow and have followed in my kxhivit 106. You deduct 
from the average net profits a percentage of the net 
tangibles and capitalization, the result by multiplying 
a fixed number, adding the product to the net tang:blees 
furnishes the total value. 

The second method is a method that I have 
used. ‘The first method is a method that we use in big 
listed securities, for example, in valuing IBM at 37 
times earnings. 

Q Mr. Wasser, did you testify you used the 
second method in your calculation here? 

A Yes. 

Q I have the sencence as to deduct from the 
average net profits, and as I read your Item 1-E, first 
of all, you have a net profit vefore taxes, rather than 
after taxes, and second of all, that is as i understand 
it, just for one year, 1972; it is not an average for 
a representative number of years. 

A It's the average, the restated net profit 
after taxes annlied to the formula nreviously submitted 
to the Court arrives, we arrive at a figure of -- higner 
than the proposed assessment previousiv submitted. 

MR. JAROSLAWICZ: That is 106, your Honor. 

Because tne actual net profit restated, 
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according to SLC and otuer rules, cam? a net profit of 
$42,988 after taxes, wiiereas tie net profit vLefore taxes 
previously submitted from the company's records was $30,4.1. 

Q Mr. Wasser, this fiqure you have for net 
profit vefore taxes in Item 1-E, $30,491, is tnat from tie 
restated financials -- 

A That is pricr to -- 

0 Is it from the restated financial statements 
or tne financial statements prior to restatement? 

A Prior to the restatement. 

Q That is the one you elected to use here. On 
tne financial statement -- 

MR. JULIEN: Excuse me. Is that a question? 

I don't understand whether that is a question or not. If 


it is, we haven't had a response to it. Are you asking: 


I am not electing to use tnat at this 


THE COURT: The $30,491, is it or is 
the restated? 
Vie WI’NLSS: No, it is not, your Honor. 
THE COURT: Wot tne restated. 
THE WITUESS: I have taken that from the company's 


records and in the course of the short time tnat I had, 
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I rechecked all the figures and I find that on the re- 
stated figures the net profit before taxes is 952,388 and 
after taxes is $42,988. 

THE COURT: So the restated figure is greater, 
riagit? 

THE WITULSS: Yes, your Honor. And the interest 
factor would go up about $1,000, on the first line. 

Q Mr. Wasser, you did elect to use $30,491 in 
this Item 1-E, did you not? 

THE COURT: Yes, it's nere. Let's go on. 
What's your question? 

Q If that represents the net profit before taxes, 
in one of your financial statements, in that same financial 
statement, will you please tell me wnat was the net profit 
after taxes? 

A I believe that was $9400 less, but -- 

Q I believe you told me yesterday -- 

THE COURT: Is that in evidence? 
THE WITNESS: Yes, your vuonor. 
THE COUR YF: What does it say? 
MR. CARRAD: it says $21,091. 


THE COURT: All right, it says it. You don’t 


lave to ask tie witness. 


What's tne next que: -lon? 
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Q My next question, Mr. Wasser, is this: 


2240 
| 
| 
| 


| 
| 
3 You testificd that you reqarded Homer Iarris 
4 on tlew York Estates Prac’ ice Guide as an autiiority in 
5 tunis field and that you consulted this authority in tie 
6 course of preparing Plaintiffs' Exhibit 106. And I 
7 


pointed out to you a few minutes ago that the second metiou, 
and that is language from Page 333 which you referred, 
is to deduct from the average net profits. 


A Yes, that's correct. It's Page 333. 
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8) And you elected to take che net profits before 
taxes just for one year rather than tiie average net profits 
for Item 1-L, did you not? 

A That is not correct. 

Q Is this an average? 

A Yes, it is. 

Q Of wiat? 

A There are three types of average whic. only 
a sophistocated investigator would be familiar with tne 
mean, tne mode aid the median. I used the median. 
The median in this case being the middle year, tue fiscal 
year ending 9-30-72. The middle year as of this date, as 
of bedad« 

Q As I understood this calculation, there was 
going to represent the good will that FLM had puilt up 
to by September 30, 1972 and you claim it nas gone down 


to zero Since then. 


Can you explain to me why later years are 


pertinent? 

A From a time factor, that is the median in 
tnis time factor. The mean very often is not correct, 
or using prior years. ‘hat is the median of the last 


five years. In my opinion, it is a correct approain. 
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Q What does iilr. Harris in nis treatise represent? 
MR. JULIEN: Objection. 
Til COURT: Sustained. 

Q vid you make the calculation as to what the 
average profits of Flil would be? Did you average all 
those ‘figures as Mr. Harris recommends then decide not to 
use them or did you not use that calculation at.all? 

A I felt it wasn't pertinent since I had chosen 
the median approach. 

Q So you did not do tnose calculations? 

A No. 

@) In the interest of tne economy of time, would 
you be willing to support subject to your checking my 
arithmetic, if you use average and all the factors that 


go into this are reflected in the financial statements 


wnich you prepared which were introduced in evidence; 
that if you use a seven year average starting with 1966, 
the first full year of FLM's operation and going througi 
your affidavit you have chosen, Septemwer 30, 1972, if 
you use it after tax earnings, the earnings for good 
will calculation and come to $51,000 and times lv is 


$510,000 and if you used present tax earnings, the 


@€arnings for good will calculation come to $60,800 and 


multinlying that by 10 as you diu, the good will comes 
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$508,000, woth of which are substantially below the 


THE COURT: Sustained. 
If you want a witness to come on the stand and 
testify to calculations which you believe are more valid 


3 $871,000? 

4 HR. JULIEN: If your llonor please -- 
| 
| then do it that 


8 than the calculations Mr. Wasser has made, 
9 way, but to have a long question avout asking him to 
19 accept a lot of calculations whicn you have done, it's 


completely inappropriate. 


Mr. Wasser, you are supposed to take pre-tax 
or after tax as the starting point for calculating tiis 


good will figure? 


THE WITNESS: Your Honor, I hope I can simplify 


but tne after tax 


the answer to save the Court's time, 


dealing with a small closed corporation, we generally 


| 
17 figure is’used in the state valuation, put when you are 
18 


make a calculation reversing all the salaries anc I come 


up amazingly to the same figure -- 


THE COURT: Are you supposed to take 


14 a 

ca First of all, you are trying to get at this 
23 | thing called good will. 

aA | TI WITNESS: Yes. 

25 | Ti; COURT: That is not the total value of 
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company ? 
HHL WIWNESS: Not in this method. 
THI COURT: It's the value of the company 
except for the tangibles? 
THE WITNESS; Yes, your llonor., 


THE COURT: In order to get the value of tie 


company except for the tangibles, you start with some 
A 


kind of a profit figure and you make adjustments, rigiit? 

THE WITNESS: Yes. 

THE COURT: Does Homer Harris tell you wnetuer 
to use pre-tax or after tax profits as your starting 
point? 

THL WITNESS: omer Harris does refer to tue 
fact that adjustments have to be made, 

THE COURT: Does he say you are to start witn 
pre-tax or after tax profits? 

THE WIWWESS: I velieve that the reference 
is to after taxes. I don't know if there is a specific 
reference. 

THE COURT: ifiave you read it? 

MR. CARRAD: I haven't been awle to find that 
point but it speaks of net earnings. I have not been 
ale to find that exactly defined in this ifomer Haris 


volume on decedents state practice, »sut my understanding 
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of the term net earnings, and I think the commonly accepted 
one -- 

Tlie COURT: I am just trying to figure out 
while cross examining this witness, if you want your ovn 
taeory presented, you should put on your own witness. 

Am I correct, Mr. Wasser, you can't point to 

any authority in the Harris pvook which tells you to use 
pre-tax or after tax profits as your starting point; 
is tnat right? 

THE WEINESS: Tnat is rignt. 


THE COURT: Do you have any authority at all 


you can point to tnat tells you to use pre-tax or after 


tax profits? 

THE WITNESS: Yes. 

THE COURT: What is that? 

THE WITHESS: There was an early Treasury 
ruling in 1323 which said tnat the value, the net profit 
was to be reduced by income taxes. This was superseded 
by Ravenue ruling in 1970, P 70-293. Cumulative Bulletin 
1970, Point 1, Page 282, which declared the original ruling 
opsolete.. As a result of that revenue ruling, upon 
federal audits, we have a very wide latitude in deciding, 
for example, in a closed corporation of this type where 


you have 158,000 availavle to stockuolder investments 
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THE COURT: What is tie 158,000? 

THE WITNESS: That was the availability -- 
in tne year before the -- this is what was available to 
the two investors for division. 157,000. 

Wow, SO much of that is not swject to incone 
tax or can be drawn out -- 

THE COURT: Please. Are you telling me tnat 
under the revenue rulinas wnich deal with this subject, 
you interpret them as saying that you can choose eitier 


before tax profits or after tax profits as a starting 


point in calculating good will or value of the business? 


THE WITHESS: in a small closed corporation. 

THE COURT: You can do eitner one? 

THE WITWESS: In a small closed corporation. 

THE COURT: Why did you decide to use the pre- 
tax profit as your startina point? 

- THE WITHES:: Because so much of tne tax is 
subject to control. For example, pension funds are not 
taxavle under Section 401. ‘The salaries are not taxable. 
Tae factor of 10 would rise if we used an after tax 
factor, it's true, but it would not be a true picture and 
it's not the custom and practice in this size company. 

TL COURT: wnat is it tiuat establishes tic 


custom and nractice? 
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4 Bao: Tue custom and practice is 
vased upon tne expected return of an investor over a 
neriou of years. 

For example, I have calculated that if we 
reverse all tne salaries and presented this as an individual 
partnership, for example, to an investor§ after taxes, 
does it that way, we would find that in eignt years tine, 
or a rate of 12.5 percent, the investor would have his money 
wack. ‘That is not even with the growth. 


THE COURT; You are losing me a little bit 


We have the financial statenent whici shows 


atter tax. What is the profit after tax? 


MR. CARRAD: For 19727 $21,901. 

MR. JULIEN: Page 5? 

THE WITNESS: Item 5 of the plaintiffs' pro- 
posed assessment of damages shows the figure in column 1 
of each year. That is pnefore taxes. 

THE COURT: SO it's 20,0917? 

Mite CARIOAD: Yes. 

THE WITNESS: That is an unrestated figure. 
It's 40,000-some-odd for purpose of sale. 

THE COURT: Tne figure you have in Item 1-L 


is the net profit vefore taxes and wefore restatement. 
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THE WIYNESS: Yes, your lionor., 
THE COURT: I am asking what is the net 
profit after taxes before tne restatenent? 
THE WITNESS: The tax was $9400. 
THE COURT; 20,091. 
Do you have any other questions, Mr. Carrad? 
MR. CARRAD: Yes, I do. 

Q Mr. Wasser, you stated a few minutes ago it 
is posSivle in calculations of this sort to use either 
pre-tax or after tax earnings figures as a basis, is 
that correct? 

4a Tuat is correct. 

Q Isn't it true if you use the pre-tax figure, 
the multiplier should be lower? 

A Lower than what? 

Q Lower than tne multiplier you used for the 
after tax figure? 

A Yes, ’ 

Q You referred earlier to Internal Revenue Code 
Section 2031(») and in that section of tne Internal 
Revenue Code, 1t speaks of comparing a company wnose stock 


is not listed or publicly traded or for which there is no 


market with similar companies waich are puvlicly held 


companics and for whica shares tiicre is a marxet. 
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The section refers to unlisted securities wiici 


isa Jittle ot diferent. 


Q Are FLM securities listed on any exchange? 


MR. JULIEN: I will concede they are not. 
Then FLM securities are unlisted? 
THE COURT ; Of course tney are. 

A But we are not talking about tne sale of tne 


securities. 


Q Mr. Wasser, in the case of a company whose 
snares are listed, it's possible, is it not, to determine 
tne earnings of that company from matters of public record? 

A Yes. 

Q Is it also possible, is it not, to determine 


the price at which the shares of that company are sold? 


A 


Q If you were to take the price at which a 


particular company's shares were sold and divide that 
wy the earnings, you come un with a ratio, would you not? 


A 


MR. JULIEN: Isn't tnat perfectly evident? 
THE COURT : Yes. 

What are you getting at? 

HIR. CARKAD: I am getting to the point where 


I was stopped in my 'eposition yesterday with Mr. Wasser, 
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your honor. 
Q lir. Wasser, do you know the name of that ratio? 
A The price earnings ratio. 
Q In your calculation nearing of Item 1-E, 


you nave listed a good will value of FL’' at $871,000 and 


you nave listed your earnings for good will calculation 


at $87,000. So tne ratio between the good will value 


ang the earnings is a ratio of 10, is it not? 
THE COURT: Of course 1t is, I can read. 
What is your question. 


Q Mr. Wasser, are you aware of the fact on the 


date you selected for tne valuation of FLi's good wili, 


that the 30 stocks of the companies which compose tne Vow 
Jones Industrial Average was selling at a price earnings 
ratio of 7.5 times their pre-tax earnings? 

MR. JULIEW: Ll owject to it. Irrelevant. 

MR. CARRAD: It's a puolic record, i think 
tne Court can take judicial notice. 


THE COURT: Taen why ask the witness? 


MR. CARRAD; I asked if he was aware of it. 


It's his knowledge 1 am inquiring into. 
THE COURT: Ovjection overruled. 
Were you aware of that? 


I am aware -- 
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Q Please, may I have a yes or no answer. 
Were you aware v that? 
A That it was on a particular day, sir, I don't 


recall. 


) Are you aware of the fact that on September 


a0, 1972, the day you selected to calculate FLI's good 


will, that the stock of the Ford Motor Company was selling 


at 4 times its earnings? 


A I am not aware of tnat, no. 


Q Do you know which companies are included in 


the Dow Jones Industrial Average? 


A Basically, yes- 
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Ti) COURT: Reallv, this is really terrible. 
I just can’t permit the court to be used in this kind 
oc sturt. If we are going to gct into a comnarison 
of the price=earninaqs ratio of Flt! and Ford, this gets 
into an area of inquiry and an amount of analysis 
and comparison that just is completely out of hand. 

MR. CARRAD: I have finished with my point. 

TE COURT: Okav. Unless vou come 
back and demonstrate, I can't use any of the figures you 


have given me. I can't sav just hecause Ford had a 


price earnings ratio of four that that has anything at 


all to do with FLiI's price=-carnings ratio. Maybe FLit 
was doing a lot better than Ford, and just because the 


companies making up the Dow Jones average had a price 


earnings ratio of 7.5, what difference does it make to 
me without a lot of analysis? 

Do you have any otherquestions of this wit- 
ness? 

MR. CARD; I would lile to have on the 
rocor, your lionor, tle other auChorities, if any, that 


fir, Wasser claims he consulted in preparing this exhi- 


bie. 


WR. JULEP: IT think ve have had all of 


that. 
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CARRAD ¢ Have we had all the authori- 


Ti COURT: He listed Warris. 


TH WiTuess: I have a number of others. 


TIE COURT: What others? 


THE WITNLSS: As I mentioned before, I! 


have a list that I brought with me of 10 or 12 cases 


and memorandum. Should I submit it during the lunch 


hour? 


THE COURT: He asked 


ties you rely on. 


MR. CARRAD: I don"t want to take the 


court's time. Tf tir. Wasser has a memorandum, could 


we mark it and have it submitted as part of the record? 


THE COURT: That would be fine. 


tim. CARRAD: I ask it be marked as Defend- 


ante! Uxhihit Cm for identification and I offer it in 


evidence. 


HR. JULIEN: Mav oJ itt firsc, 


sce 


(Defendants! Exhibit CE was marked for iden- 


tification.) 


THE COURT: Any objection to CE? 


MR, dULIN: I haven't seen it before. 


I lool: at it for a scecond? 
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THT COURT: Yes. 
(Pause.) 
HR. JULIEN: I do object. 1 think 
that notes made hv this witness in the course of his 
study into this subject do not reach the level of evi- 


dence. 


THE COURT: The objection is overruled. 


(Defendants' Exhibit Ch was received in evi- 
dence.) 
Q Mr. Wasser, are you familiar with Revenue 
Yuling 68-609? 
THE WITHESS: ilay I haqe mv napners haci.? 
THE COURT: What is the date of the ruling? 
R. CARRAD: I don't have the exact date, 
your Hionor, but it would ne in 1968. The other 
citation I have is 68-2 -- 


A I don't recall the Reveneu ruling number. 


QO I have a copy of it here. I apologize 


For the poor auality of it. tt is the oniv one 1 


could find. 
MR. JULILCN: What was the rast of it? 
MR. CARRAD: Cumulative Bulletin 637. 
(o) Does that Revenue ruling describe the formula 


method for valuing the aqood will of an enterprise? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, NY CO 7.4500 


7390 
Wasser=-cross 
This ruling -- 

Q Tt is an abstract, 

A This ruling has been surerseded bv a later 
ruling, such as the one I had mentioned, Pevenue ruling 
7-293. 

9) Does that specifically supersede 60-609? 

A I don't know if it specifically supersedes 
it but it is on +t} luation method, the formula method. 

; COURT: What is vour ruling? 
WITHESS: 10-293, 

‘@) Wasser, in your item 1FE you have 
used an interest factor of 8 per ce is that correct? 

A That, 1s. .correct, 

(@) Do vou find in the Revenue ruling 68-609, 
which I have handed vou, a reference to an interest fac 
tor of 8 per cent? 

A I find a reference to a nercentage of 8 to 
10 ner cent may be used. 

a) Associated with the 8 per cent interest fac- 
tor is there a specific canitalizavcion of ecarninas -- 

A 15 per cent, as I have previouslv mentioned. 
6-2/3rds would be the rultiple. Dividing by 15 per 
cent is the sane as saving vou multinlyv a figure hy 


6-2/3rd5s. 
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THT, COURT: Dividing what? 
THE VITHESS: Dividing the earnings by 
would cive the same answer as multiplying 
the earninas bv 6~2,'3jrds per cent. 
TUE COURT: There is something wrong in 
what you are saying. 
You.are dividing something hy -- 
THE WITNESS: 15 per cent -- 
Tis COUT: I am SOrryv. 
f@) It is the same as multiplying the earnings 
by 6-2/3rds? 
A Yes. 


9) Mr, Wasser, would you go baci: to item 1A. 


You testified today that you calculated 


“hat the percentage vou used to multinly here should 


19.6 instead of 16? 


A “Mat 1S correct. 


fa) And we went through a colloquy establishing 


that 19.6 was the equivalent of the statement that 80 per 


cent of FLIi's purchases were of eligible parts at the 
ner cent rate on each eligible part? 

A Based on a mathematical calculation. 

(@) Would it be correct to sav that the cor- 


responding numbers for vour 16:-per cent would be 64 pe 
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the cucstion. 


A I don't follow you. I don’t understand | 


9 Your original estimate was that 16 per cent 
of FiM's cost of parts sold was ultimately reimrursed in 
some form or another by the dealers from whom you pur- 
chased narts? 

That is correct. 


Oo The wholesale incentive on each eligible 


part was 25 per cent? 
A That is correct. 


a) Tsn't that the same thing as saving that 


\ 


cent of the parts that FLit purchased vere eligik1l 


wholesale incentive at the 25 per cent rate? 
MR. JULIE: If your Honor pleascs, I tlhint. 
that auestion overloo):s somethingq. 
THE COURT: Let's sec if ne can answer it. 


T have to fiqure it out. 


In COURT: lle will fiqure it out. 
You don't have to take time riqht now. 


Anv other questions? 


a) As to item 3, vou testified earlier that you 
had revised vour calculations on this item and vou too) 
down some nunbers so as to adjust these to exelude purchases 
fron sources other than Ford and Lineoln-Mercury dealers, 
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that correct? 
A That is correct, 
() And you have those Calculations with you? 
A yes, 
HR. CARRAD I would like to mark then for 
identification and offor them in evidence. 
LI COUR = These are the revised calcula- 
tions to show the exclusion of parts purchased other than 
from Ford? 


MR. CARRAD: Yes, sir. 


THE WITNESS: This is the original, 


Mie \CARBAT + ¢ Offer it in evidence, 
THE COURT: Let me see what we are getting, 
This would then replace 106 for identifica- 
tion, would it not? 
JULY: Only in part, your Honor, 
CARRAD: Is that a new exhibit? 
JULIEN: That is the one you just 
offered, 
THE COURTS: You offered a document call.:} 
"Revision to Plaintiff's Proposed Assessment of Damagqes 
september 29, 1974." 
MR. CARR : Your Honor, I withdraw that 


“Vasser for his work papers in whici, 
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lances to iter 3 on the exhibit which 
is presently the court and that is not what he 
handed mre. 
Hav I have those wor]: papers? 
HE WITNESS s t would have to locate Chem. 
Tis, COURL Let's defer that. Tt will 
be marked Fxhibi 
(Defendants! Tfxzhibit CF was marked for iden- 
tification, ) 
CARRAD: That is all. 
COURT: I don't think we need to recall 
All we have to do is have the revised figures 
for item 3 and that can go in bv stipulation. 
MR. CARRAD: These are the figures that 
counsel just offered. 
MR. CARRAD: Your llonor, thi 
a cormvlete revision hich in my haste I did not even 
tale the opportunity to look at verv closely and it is my 
fault, but we have never seen this and if there are new 
fiaures and methods and calculations in there, then ve 
must have a chance to cross examine tr. Wasser on then. 
is any material change, I haven't vet had a 
chance to see it and cross examine,and to offer this 


document at the conclusion of mv cress examination of 
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their witness, who las testified to damaqes ~- 
THE COURT: I don't know what we are going 
to have offered, 
Do you have any redirect? 
MR. JULIEN: Yes, I do. 
Tie COURT: Go ahead with your redirect. 
WIR. JUL: Would you mark this. 
(Plaintiff's Exhibit 108 was marked for iden- 
tification.) 
REDIRECT EXAMINATION 
BY MR. JULIEN: 

9) lir. Wasser, you have heen questioned concern- 
ing revision of your figures with respect to one dapending 
upon the actual purchases made of Ford crash parts and the 
allowance of wholesale incentive against that rather tl.an 
against the total purchases made ky Ford? 


A Yes. 


9) Is that revision reflected in 108 for iden- 


tification? 

HR. MAC CRATE: Before the witness ansviers, 
may I cxanine the document? 

MR. JULIEN: Of course, 

So that now the court has before it -- 


HR. NAC CRATL: Just a minute, pleac:, 
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(Yause. ) 

Mr, MAC CRATI: Your lionor, I object to 
any interrogation on this document at this time. it 
is an entirely new submission. 

MR. JULIEN: Not so, vour Honor. 

HR. MAC CRATL: There is no vossibility for 
defendants properly to prepare to examine with resnect tc 
the document. 

THe COURT: Let me see it. 

mR. JULIET: This revision was made, your 
Honor, after a colloquy with counsel on tlednesday concerning 
which they have interrogated in a deposition before 
trial. 

TUE COURT: Item 1A is simply revised to 
reflect the figure that was brought out earlv this 
morning, the new figure for the alleged loss of incentive 
credits of 220,041. That is lA. 

1B is the same. 

iC is the same. We are not admitting evi- 
dence on 1C. 

What do ve do with 11? ll is the same. 


lm has some revision to the loss of good will, 


so that certainly is a problen. That is raised from 87] 


to a nillion -- 871,000 to 1.080 million. I guess that 
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is an increase of $200,000 or so. 

Iten 2 I don't see any change. Item 3 -- 
My. Wasser, lool: at item 3n. Item 36I assume reflect: 
and item 3C reflects deductions from the comnarable 
figures in [ixhibit 106 to take into account and exclude 
parts not purchased from Ford, is that right? 

Tk WITUESS: Yes, your Honor. 

THE COURT : So these are the fiqures !ir. 
Carrad was seeking, items 3B and 3C in Cxhibit 108 for 
identification, 

What is item 3D? 

THE WITNESS: xOur Honor, 3D is in two 
catcaories, may be viewed in two categories, We have 
therefore shown it in two categories, but at the end cof 


the total deducted one amount, 
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MAC CRhIL: Your lionor, with all due 
respect there is not cven a Copy for defense counsel to 
examine while this interrogation is going on. 

Tin COUNT: Why don't vou step up and lool 

I don't think that is any problem. 

TUT WLIEHUSSs Item 3D was originally the 
old ib. It is still being shown as the increase of prem 
paid to dealers <~ 

Til COURT: It's just a repetition of 1b. 

THE WLINDSS: Except that it is shown to show 
the entire 5 per cent of premiums, which is an amount paid 
becausc mv client could not buv direct from Ford. 

THE COURT: Item 4 is attornevs' fees. 

We are not considering that now. 

Item 5 is exactly the samc. 

Un WITNESS s Yes, your Honor. 

Mit COURT; I don't sce any problen with 
Exhibit 108. It has some corrections which we have 
been sacking, except that loss of good will is revised. 
thy have vou revised the loss of good vill? What's the 
reason for that? 

Tih WLINESS: Your llonor, I don't have a 

taken avay from the stand. Nasically, 


Wes aout Will becaise Chere vas $21,897 
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Of the 1972 profit which vas setticd in the following 
vear. 
When I made the first calculation of good vill 
I took this directly from the commanv’s records. Under 


accounting principles when there is a settlement in the 


following vear that pertains to the prior year -- in this 


case it was the incentive credits of July to Septemler -- 
it does change the fiqure of profit -~ 

THE COURT : You know, we have snent a good 
deal of time on that good will fiqure, and I really can't 
understand whv you didn't have whatever figures you wanted 
to use in the first calchlation. You had all the books 
and records and the financial statenents. 

THE WITHiSS : Yes, vour Ilonor. Bue this 
was the result of the defense counsel challenging the 
figures that I used in good ill at the deposition vester- 
dar’. TY then recalculated it last night. We typed it 
right -- 

Tite. COURT: What do vou mean, "challeng-::i" ? 

THT) WISS ¢ He questioned me as to whethor 
I used the prestated or restated figures. This 
brought to my attention the fact that I used the pre- 
stated fidqures. 


THN COUR s You Jinew aout the reestimate 
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before vou ever qot to this trini, aidn't vour 

THE WITREES ¢ But I took it objectively. 

Hik, CARISD: May I be heard, vour Honor. 

THE COUT s I am not coing to receive 
evidence about a revised loss-of-qood-will figure, and 
so that 1s tliat. 

Me? JULI: I did not intend to offer, if 
vour Honor please, that iter as some indi ation that ‘ce 
wore asking for the higher rather than the lower iten 
at all. Iwas offerina principally the figures which 
show the restatement in compliance with what counse] has 
been cross examining about, showing that in eaci. instance 
we took a lesser figure in our original computation, 


and each fiqure which 15 changed as a result of some sug- 


gestion made by defendants! counsel results in a higncr 


figure, which I am not presenting for the purpose of saving 
to the accert this as good will; I am standing by the 
Good-i11l fiaure set in the first statement submitted to 
the court, 106 and 107. tT atand Ly it. 

I point out, however, that these items con- 
cerning which there las been examination both in a deposi- 
tion and this morning vould result in higher figures for 
the plaintiff rather than lesser fiqures. 


Nav I he heard for a moment 
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as to this docunent? I'd lilie to point out to the 
court that it is dated on the bottom, September 29, 1974. 
I would also like to point out that there is handwriting 


On here which appears to be that of "tr, Wasser, Ware 


you using that docunent while I was cross examining you? 
THE WITNESS: No, I prepared it last Night. 


TTR. CARRAD: Did vou have it in court that 


morning and did vou write these numbers on it While I was 
Cross examining vou. 
THE WITNESS: On page 1 you questioned ne 


on the '64 -- 


on there while I was cross examining you? 
THE WITNESS: On page 1? + just put 
it down, 64 ner ont. I am going to figure it out. 
IR. CARRAD: Your Honor, I was not shown 
that document before beginning mv cross examination, 


and I feel that if your Honor takes any notice of this 


HR, CARPAL: bid you write those numbers 
| 
| 


at all, it was dated yesterday, Mr. Wasser had it On the 
Stand, and we weren't shown it until I finished, 

Sulmit respectfully that if the court tales anv note 

of it at all, then I have wasted two hours of everyone's 


tine, 


TR. JULI i: On the contrary, if your Ilonor 
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please -- 

Tr COURT: Oh, please. T don't know why 
it wasn't shown to vou, but, lool:, over the luneh hour 
tale 107 and 106 and revise them to make the changes tl.at 
I am going to consider, the chanaes to 1A and the changes 
to 3A, and then I think we will introduce or have 
introduced into evidence 106 ana 107. 

Another change you better make in 106 and iC? 
is to bracket the items which I have ruled that I would 
not hear evidence on. 

I think 108 has information in it which 
be helpful in revising 106 and 107, wat I think 106 
would confuse the record to have it introduced into evi- 
dence independently, nobody has offered it, but I'm just 
anticipating it. 

You tale these three documents and trv 
to worl: out revisions to 106 and 107, and then those docu- 
ments I think will BE helpful to receive. 

Mr. JUL: Shall we phvsically make our 

106 and 107? 

Tih COURT: I think: that would he a good 
idea. I have made sone changes of my own, but vou will 
have to make further chanqes. Is there any other 


redirect of this witness? 
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JUL: Yes, I have some verv few cues- 


tions. 
BY MP. JULIET: 

9, You have told us about vour own exnerience. 
Did that experience include purchases and sales of husi- 


nesses? 


A es. 

@) Would you tell us, please, I'm not cuite sure 
I understand, why you employed the pretax fiqure rather 
than the posttax figure as one of the footings or bases 
for your assessment of the good will of this company? 
Why did you emnlov nretax? 


ye Well, there are a number of reasons. 


reason is that you cannot compare a business of this 


‘size so closely controlled with the price-earninas ratio 


after taxes of a company such as Ford, where vou are not 


onlv a minority stockholder, but vou nractically 


have no say in the management at all. There is a 

value in the managerent. There is a value in the Jisno- 

Sition of the profits hefore salaries, As I previously 

pointed out, pensions are deductible, salaries are dajuctil.ld - 
0 I am not asking you to reneat anvthing you 


have said before. If this is new material, then you 


may sav it, 
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Ves. Because of the fact that it is so 
closely controlled, using an after-tax figure, even 
thouch the ratio would be higher, the fact it would be 
hicher, it would confuse the nurchase and sale of the 
business. 


THE COURT: in ot.ier words, if vou used 


after-tax fidqure you couldn't ecrani: back in this,lihe 
officers’ salaries, which y hink should be changed, 
back in? 
Yes. 
THE COURT: In Order to find out the real 
profit of the two principal: ( £his company. 

WITHLUSS: xactly. 

COURT : And since there are really only 
two people, their salaries should go back in before vou 
€an calculate a profit figure? 

qi 
Tie COURT: And then vou use a lower multiple 


to take into account that vou have excluded taxes and vou 


ALL vids, tT think I qet it. 
XY Fike JULDIGs 
0 that lowar multinle employed in such 


instanees the nultiple thich vou ermploved here? 
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Yes. 
MR. JULIEN: Thank you. 
THE COURT: You may sten down. 
(Witness excused, ) 
ThE COURT: Are you readv to rest, Mr. Julicn? 
MR. JULIEN: I am offering in evidence, 
your Honor please, those portions of the depositions 


Mr. Morros Rowland talzen on September 6, 1974 which 


has been marl:ed ana bracketed in red, 


THE COURT; What's the exhibit? 


get those marked for identification. 


(Plaintiff's OUxhib3 109 was marked for 
identification. ) 
MR) DULLER: On 109 for identification I 


offer the bracketed vortions in evidence. Our opponents 


were adbised ef the bracketed nortions we were select- 


ing. 


MR. MAC CRATE: May I inquire, vour Honor, 
vosterday we were provided a handvritten sheet indicating 
the portions of the depositions that were qoing to be 


offernd, 


Can you confirm, tir. Julien, that what is 
bracketed is what is indicated on this handvritten 


sheet that I have marlin! CG for identification? 
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Any objection to those por= 


Hn. VAC Chath: Not, your lonor, if additional 
material from the deposition which I would like to 


tender is also marked. 


TI, COURT: Are vou ready to offer 


MAC CRATE: n indeed. 
COURT: Have you marked that on the 
denosition? 
We have not had access 
the copy, 131 , have an itemized statement of what 
we would pronose, which is by page and line. 


I haven't seen this, your 


Julien, why don't 


JULI } k it out ever the Lunch, 
COURT: =— checl: it out. 
Very well. 
TH COU Then see if you can agree to 
what xr. HNacCrate of Fors. Then the second denosition? 


(Plaintitf’s Uwhibit 110 vas marked for idoenti- 
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MR. JULIEN: That is of James R. Rose. 
That was taken September 6, 1974. Once aqain the 3are 
system was emmloved. So I offer the bracketed portions. 
Tis COURT: Okav. And Mr. MacCrate, ‘ou 
have a designation of what vou want? 
MR. MAC CRATE: Il have, vour Honor. 


THE COURT: Over lunch why don't you just 


physically bracket it and tir. Julien can consider vour 
portions. I will reserve rulings until after 
lunch. Any other depositions? 

Ho, that 
denositions. 

Now, if vour Honor please, vou mav recall 
that when you received Exhibit AN, which was from the 
book showing summary of incentives and allowances, at 

hat time I called attention of counsel and the court 
hat the preexistent sheet, that is, the sheet 

prior to the change of June 30, ‘71, had not been re- 
ceived in evidence. I am offering that sheet in evi- 


dence. 


MR. MAC CRATE: Objection, your Honor. 


Ae COURT s Tet me see All, please. 


Me. ULI: “his is what the defendant 
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What) ALOwt, Givat? 


iRG QULIEN: Do want to offer the sheet) viiich 


equivalent, which existed prior to that chance -- 


COURT: Is that marked for identifi- 
cation? 
Mit. JULERH: it 1S part of another 
J will have Lt marked senarately. 
(Plaintife's Exhibit 121 marked for iadenti-— 


fication.) 
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MR. JULIEN: with respect to this, your 
Honor, please ignore the pencil markings, which are my 
own, 

THE COURT: That's all rigit. There is an 
ebjection to that. The objection is overruled. 

MR. MAC CRATE: Your Honor, may I be heard? 
Without testimony that document cannot at this time, I 
suomit, be marked in evidence. There is nothing that 
identifies that piece of paper as the statement of policy 
which existed prior to June 30, 1971. 

THE COURT: You are simply saying that this 
is the comparable page in the price list that was in the 
price list before the revision of June 30, '71. Ford 
ought to know whether it is or it isn't. 

MR. JULIEN: They gave it to us. 

COURT: Was it in the price list? 

MR. MAC CRATE: I don't believe so, your Honor. 
I believe that that was the markup and the proposal that 
was circulated internally in Ford in the course of the 
spring of 1971 

THE COURT: If there isn't a stipulation that 


this was the price list, then I wouldn't receive it. 


MR. JULIEN: These were the documents they 


handed us, if your Honor please. They gave us this document 
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as nurt of Exhibic 8 for identification, from whence came 
the other that your Honor has received. 
bik. HAC CKAIL: There may Mave been an error 
in assemsling, wut the document that is dated April 30, 
1971 I welieve related to an earlier circulation. 
THE COURT: ‘That can we checked out. What 
you want to introduce, on the subject of what it says, you 
want to introduce the page from the price list while tie 
incentive was veing allowed in the form it was before 
tue change of policy, which is okay as long as it's the 
Figot iist. 
MacCrate, you will find that. 


MAC CRATE: We will undertake to find a 


THE COURT: All right. Anything else? 
MR. JULIGH: Yes. Defendants’ Exhibit A 
for identification, I offer into evidence as a plain- 
tiff's exninvit. That is the franchise form of agreement. 
THE COURT: Any ovjection? 


HMR. MAC CRATE: No objection, your lionor. 


(Plaintiff's Exhibit 112 was received 


in evidence) 
At 


MR. JULIE: That is tne plaintiff's case, your 


lionor. 
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THE COURT: All right. Supjeet to those items 
waich are onen, the rulings on the depositions, and tne 
checking out that paqe from the price list, you rest 
subject to those things. 

MR, JULIEN: Yes; 1 do, sir. 

tim. wAC CRATE: YVour lionor, i'd like at this 
time to move to strike all hearsay evidence relating to 
conversations between Mr. McKee andMr. Pollack appearing 


in tne transcript at Pages 168 to 169, and 175. I believe 


that these portions of the testimony should be stricken 


due to plaintiff's failure to introduce any independent 


evidence of alleged conspiracy or that the acts were 
performed in furtherance of the alleaed consoiracy. 
THE COURT: I don't have those volumes. 
MR. MAC CRATE: It appears in the volume of 
testimony at Page 130. 
THE COURT: You are moving to strixe what 
Specific part? 


MR. HAC CRATE: The testimony as to conversa- 


tions appearing at 168 md 169, and on 175. 

THE COURT: I think the testimony was that 
at avout Chat tiie | MeKee called for and attemnted to 
place sone orders, and he was denied tne ability to place 


those orders. And I1 think in view of tnat testimony I 
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could not grant the motion to strike. I will deny tne 
motions to strike. 

HR. sic C! : The testimony, your Honor, 


was that he tried to place orders under a particular 


code nunwer. 

Tin COURT: Right. Motion denied. 

MR, MAC CRATE: I would like at this time to 
move to dismiss the complaint for the failure to estaolisn 
a prima facie case. 

THE COURT: iHotion denied. 

HR. HAC CRATE: May I state for the record on 
what bases I make my motion, or I am prepared to file a 
motion to dismiss, your Honor. 

THE COURT: You can certainly state your grounds. 


MR. MAC CRATE: That the record establisnes 


{ 
tnere is no evidence of any contract, commination or con- | 
i 


Spiracy in violation of Section 1 of the Sherman Act either 
vetween defendant Ford Motor Company or defendant Ford 
Marketing Corporation, or between defendant Ford Motor 
Company and/or Ford Marketing Corporation and any of 
their dealers. 

_ Secondly, there is no evidence of any restriction 


in violation of Section 1 of the Sherman Act on the right 


of defendants' customers to resell defendants’ products. 
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